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RE8P0ND1j;NT. 

Court  of  Appeals,  1884 
§§  382,  539-541. 

Broker, — Effect  of  concealment  6y,  of  the  name  of  his  principal, — Rights 
and  Ucibilities  of — Pleading, —  When  court  of  appeals  uoill  consider 
a  ease  upon  the  cause  of  action  disclosed  by  the  evidence  rather 
than  on  that  set  up  in  the  pleadings, — Duty  of  court  to  give 
party  benefit  of  cause  of  action  established  by  the  evi- 
dence notwithstanding  insufficiency  of  pleadings, 
— Statute  of  limitations, — Application  of 
to  broker^s  contract. 

An  agent  who  purchases  property  without  disclosing  the  name  of  his 
principal  to  the  vendor,  at  the  time  of  the  purchase,  renders  himself 
personally  liable- to  the  vendor  for  the  purchase  price,  [^,  *]  and  this 
is  the  only  consequence  of  the  omission.  [^J  The  vendor,  upon  dis- 
covering the  name  of  the  principal  in  the  transaction,  may  also  hold 
him  responsible  for  the  price  of  the  property  bought,  provided  he 
has  not  meanwhile  in  good  faith  paid  such  price  to  the  agent,  and 
the  vendor  may  pursue  either  the  agent  or  principal  or  both,  until 
he  recovers  the  contract  price.  [•,  *J 

When  a  broker  purchases  or  sells  property  without  disclosing  to  the 
respective  principals  in  the  transaction  the  name  of  the  party  for 
whom  he  acts,  be  becomes  personally  liable  for  the  purchase  price 
Vol.  VL-1 
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and  is  entitled  to  collect  it  /rom  the  vendee,  [^J  who  can  relieve 
himself  from  liability  to  the  broker  by  showing  that  be  has  paid 
the  contract  price  to  the  original  vendor  or  that  he  has  been  re- 
leased for  a  good  and  valuable  consideration  by  the  broker.  [*J  A 
cause  of  action  having  once  accrued  to  the  broker,  and  becoming 
vested  in  him,  can  be  discharged  only  by  payment  or  release* [^] 

Where  a  complaint  did  not,  in  terms,  set  forth  all  of  the  facts  neces- 
sary to  support  a  cause  of  action  sustained  by  evidence  admitted  on 
the  trial  without  objection,  and  no  question  was  at  any  time  raised 
as  to  the  sufficiency  of  the  complaint  to  sustain  the  cause  of  action 
proved, — Held,  that  the  court  of  appeals,  on  apjMial,  would  consider 
the  case  upon  the  cause  of  action  disclosed  by  the  evidence  and  dis- 
regard any  objections  to  the  sufficiency  of  the  pleudings  not  made 
in  the  court  below  ;[^]  that  it  was  the  duty  of  the  court  below  in  the 
absence  of  any  objection  to  the  sufficiency  of  the  complaint  to  give 
the  plaintiff  the  benefit  of  any  cause  of  action  established  by  the 
evidence  and  a  refusal  by  it  to  direct  the  jury  to  find  in  accordance 
with  the  case  nmde  by  such  evidence  would  be  error.  [•] 

Where  a  broker  purchased  wheat  for  a  certain  firm  without  disclosing 
his  principal,  and  subsequently,  upon  being  sued  by  the  vendor, 
paid  the  balance  of  the  purchase  price  then  unpaid,  and  thereafter 
brought  an  action  to  recover  the  same  from  his  principals, — Held, 
that  it  was  error  for  the  couit  to  charge  the  jury  in  such  action  that 
if  **  the  plaintiff  acted  as  principal  and  made  a  sale  of  this  wheat 
to  the  defendants,  the  plaintiff  cannot  recover,"  and  the  judgment 
should  therefore  be  reversed  ;[*^J  that  the  plaintiff^s  liability  could 
not  be  affected  by  the  character  in  which  the  plaintiff  acted  in 
making  the  purchase  of  the  wheat, [*^]  and  it  was  entirely  immate- 
rial that  for  certain  purposes  he  might  be  regarded  by  certain  par- 
ties as  a  principal  iu  the  transaction; ["J  that  so  far  as  the  defendants 
were  concerned  he  was  a  person  who  had  incurred  a  liability  for 
their  benefit  and  from  which  it  was  their  duty  to  relieve  him ;["] 
also  Held,  that  the  defendants  were  undoubtedly  entitled  to  invoke 
the  benefit  of  the  statute  of  limitations  as  a  bar  to  any  cause  of 
action  he  might  have  against  them  and  this  bar  would  enure  to 
them  in  regard  to  any  liability  growing  out  of  the  original  trans- 
action irrespective  of  the  character  in  which  the  plaintiff  acted  at 
the  timc;["]  that  the  statute  of  limitation  would  have  been  equally 
a  bar  to  any  action  brought  by  him  with  respect  to  the  original 
transaction  whether  he  claimed  as  vendor  of  the  wheat  or  as  a  broker 
entitled  to  enforce  the  contract  of  sale  as  the  trustee  of  an  express 
trust.  ["] 

{Decided  June  10,  1884.) 
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Appeal  by  plaintiff  from  a  jodgment  and  order  of 
the  general  term  of  the  N.  Y.  saperior  court,  affirming 
a  judgment  of  the  trial  term  of  the  same  court  in  favor 
of  the  defendant. 

This  action  was  brought  by  the  plaintiff  to  reooyer 
$6498.86,  the  value  of  certain  wheat  allied  to  have 
been  purchased  of  one  Carlos  Cobb  for  defendants  by 
plaintiff  as  their  broker,  and  for  which  Cobb  had  re- 
covered a  certain  judgment  against  plaintiff,  on  the 
ground  that  he  had  failed  to  disclose  to  Cobb,  the 
defendants  as  his  principals,  and  the  costs  of  defend- 
ing the  action  in  which  the  judgment  was  recovered. 

The  complaint  alleges  that  the  defendants  were, 
during  October,  1868,  copartners  in  business,  under  the 
firm  name  of  C.  A.  Steen  &  Co.  ;  that  the  plaintiff  was 
a  broker  in  grains ;  that  on  October  23,  1868,  the  de- 
fendants requested  the  plaintiff,  as  their  broker,  to 
purchase  of  Carlos  Cobb  3,026tSV  bushels  of  wheat  for 
the  sum  (with  towage)  of  $5,054.96  ;  that  the  plaintiff, 
as  broker,  did  buy  the  wheat,  which  was  delivered  to 
defendants ;  that  the  principal  and  interest  of  this 
sum  on  October  28,.  1868,  amounted  to  $5426.40,  on 
which  day  defendants  paid  $1,688.32,  leaving  unpaid 
$3,737.08,  which  defendants  never  paid ;  that  said  Cobb 
sued  the  plaintiff  for  the  unpaid  balance  in  the  N.  T. 
superior  court,  and  on  April  21,  1876,  recovered  a 
judgment  against  him  for  the  sum  of  $6,664.39,  which 
was  affirmed  by  the  general  term  January  8, 1877,  with 
$106.60  costs,  which  last  judgment  was  on  appeal  to 
the  court  of  appeals  affirmed  December  22,  1877,  with 
$146.34  costs  (see  42  If.  T.  Super.  Ct.  [10  J.  &  S.'\  91 ; 
71  N.  T.  348),  that  said  Cobb  died  pending  the  appeal, 
and  Emmeline  F.  Cobb,  his  administratrix,  was  sub- 
stituted as  plaintiff  in  his  place,  and  he  was  compelled 
to  and  did  pay  her  the  sum  of  $6,498.36,  the  amount 
of  the  several  judgments,  no  part  of  which  has  been 
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repaid  him ;  that  said  judgments  were  recovered 
against  him,  although  the  defendants  in  tbts  action 
were  the  principals  in  the  transaction,  and  the  plaintiff 
a  mere  broker,  under  allegations  and  proof  that  plaint- 
iff failed  to  disclose  his  principals. 

Among  other  defenses  set  up  by  the  defendant  were 
allegations  that  the  claim  in  suit  had  been  released, 
and  that  it  was  barred  by  the  Statute  of  Limitations. 

On  a  first  trial  the  defendant  had  a  judgment  in  his 
favor,  which  the  court  of  appeals,  on  appeal,  reversed 
(86  JV.  Y.  311). 

On  the  second  trial  the  defendant  was  again  suc- 
cessful and  the  general  term  affirmed  the  judgment 
entered  by  him. 

From  the  judgment  and  order  of  affirmance  entered 
on  the  decision  of  the  general  term  this  appeal  was 
taken. 

Further  facts  appear  in  the  opinion. 

D.  M,  Porter^  for  appellant. 

The  assumption  and  agreement  to  pay  the  debt  of 
the  plaintiff  to  Cobb  at  the  time  of  the  settlement 
between  plaintiff  and  defendants  ....  would  make 
it  a  matter  of  indifference  what  the  original  transaction 
was,  because,  as  between  the  plaintiff  and  defendants, 
he,  plaintiff,  became  and  was  the  surety  and  defend- 
ants the  principals,  although  as  to  Cobb  the  plaintiff 
still  remained  a  principal  because  Cobb  was  not  a  party 
to  this  agreement.     Slauson  i?.  Watkins,  86  N.  Y,  B97 ; 

Comstock  V.  Drohan,  71  Id.  9  :  S.  C,  8  Hun^  373 

The  law  implies  a  request  if  the  surety  is  compelled  to 
pay.  Neass  ??.  Mercer,  15  Barh.  318;  Bradshaw  n. 
Beard,  12  G.  B.  N.  8.  344 ;  Doty  v.  Wilson,  14  Johns. 
378 ;  Van  Santen  v.  Standard  Oil  Co.,  81  N'.  Y.  171 ; 
Exall  V.  Partridge,  8  T.  R.  308 ;  Bailey  v.  Bussing,  28 
Conn.  466  ;  Norton  v.  Coons,  3  Denio,  130 ;  S.  C,  6  N. 
y.  33.  ...  "In  order  to  prevent  injustice,   the  law 
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will  imply  a  promise  to  indemnify  in  favor  of  a  surety 
if  none  is  expressed."  Holmes  v.  Weed,  19  Barb.  128 ; 
Aspinwall  v.  SaccM,  57  N.  T.  331  (335,  336).  ...  The 
snit  is  for  money  paid  to  the  defendant's  use  nnder  an 
agreement  to  relieve  the  plaintiff  from  all  liability  ;  in 
other  words  the  plaintiff  paid  the  defendants  a  con- 
sideration to  become  principals  to  Cobb,  as  between 
the  plaintiff  and  the  defendants.  And  they  did  so  by 
force  of  their  assumption  and  agreement  to  pay  the 
debt  for  which  plaintiff  was  liable.  Williams  z?.  Shelly, 
37  N.  T.  375  ;  Waddington  v.  Vredenburgh,  2  Johns. 
Cas.  327 ;  Morgan  v.  Smith,  70  N.  T.  537 ;  Holmes  v. 
Weed,  19  Barb.  128  (135).  The  plaintiff  and  defend- 
ants (because  of  plaintiff's  failure  to  disclose  to  Cobb, 
who  were  his  principals),  were  both  liable  to  Cobb, 
Nason  v.  Cockrof t,  3  Duer^  366 ;  Coleman  v  Bank  of 
Elmira,  53  If.  Y.  388  (394) ;  Cobb  v.  Knapp,  71  Id.  348 ; 
Story  on  Agency^  §  266,  267  ;  Meeker  v.  Claghorn,  44 
If.  Y.  349.  ...  "A  factor  or  other  mercantile  agent 
who  contracts  in  his  own  name  on  behalf  of  his  prin- 
cipal is  a  trustee  of  an  express  trust,  and  is  the  proper 
party  to  bring  an  action  upon  the  contract."  Grin- 
nel  V.  Schmidt,  2  Sandf.  705,  706  ;  Ladd  v.  Arkell,  37  N. 
Y.  Super.  Ct.  (5  J.  &  S.)  35  (40) ;  Rowland  o.  Phalen, 
1  Bosw.  43  ;  Considerant  v.  Brisbane,  22  N.  Y  289  ; 
Davis  V.  Reynolds,  48  How.  Pr.  R.  210  ;  aff'd,  6  Hun, 
651 ;  Morgan  v.  Reid,  7  Abb.  Pr.  215  ;  Brown  v.  Cherry, 
56  Barb.  685.  .  .  .  By  the  terms  of  the  settlement, 
even  if  Knapp  had  sold  the  grain  -as  principal  he 
became  surety  when  they  promised  to  pay  his  liability 
to  the  third  party  from  whom  he  bought.  Savage  v. 
Putnam,  32  N.  Y.  501 ;  Morss  v.  Gleason,  64  Id.  204  ; 
Colgrove  v.  Tallman,  67  Id.  95.  .  .  .  The  charge  of 
the  court  that :  '^  If  in  this  transaction  the  plaintiff 
acted  as  principal  and  made  a  sale  of  this  wheat  to  the 
defendants  the  plaintiff  cannot  r^over  in  the  present 
action,"  which  is  excepted  to,  was  erroneous.  Because 
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(1)  there  is  no  evidence  that  he  acted  as  principal ;  bnt 
the  evidence  is  uncontradicted  that  he  acted  as  broker ; 

(2)  at  the  time  of  the  alleged  settlement  the  plaintiff 
took  fifty  cents  on  the  dollar  of  an  indebtedness  of 
$34,000,  upon  the  consideration  that  Cobb's  claim 
should  be  settled  by  the  defendants ;  and  even  if  he  had 
been  principal,  he,  upon  such  agreement,  as  between 
the  parties  to  this  action,  became  surety.  Savage  v. 
Putnam,  32  N.  F.  501 ;  Morss  v.  GHeason  64  Id.  204  ; 
Colgrove  v.  Tallman,  67  Id.  95.  The  case  was  tried 
without  reference  to  the  pleadings,  and  the  question 
cannot  be  raised  upon  appeal  that  the  plaintiff  did  not 
sue  for  money  paid  to  the  defendant's  use,  the  evi- 
dence clearly  establishing  that  he  did  sue  for  money 
paid  as  surety  to  the  defendant's  use.  Cowing  v.  Alt- 
man,  79  JV.  r.  167 ;  McKechnie  v.  Ward,  58  Id.  541, 
(542) ;  McGoldrick  v.  WiUits,  52  Id.  612  ;  Drake  v.  Kim- 
ball,  5  Sand/.  237.  The  complaint  that  plaintiff  paid 
as  surety,  was  good,  under  the  common  law  count  for 
money  paid  to  the  defendant's  use.  .  .  .  Chitty^s 
Precedents  on  Pleading  (3d  Ed.)  33 ;  Bullen  &  LeaTces* 
Precedents y  p.  34;  G kitty's  Treatise  on  Pleadings 
(16th  Am.  Ed.),  33.  '*  An  instruction  which  assumes  the 
existence  of  facts  of  which  there  is  no  evidence  is  mis- 
leading and  erroneous."  Jones  v.  Randolph,  14  Otto 
(U.  S.)  108.  And  there  being  no  evidence  from  which 
such  a  presumption  could  be  drawn  it  was  error  to 
submit  the  question  to  the  jury.  Algurt?.  Gardner,  54 
i\r.  T.  360.  **  The  submission  by  the  judge  to  the  jury, 
of  an  hypothesis  wholly  unwarranted  by  the  evidence,  ^ 
is  error  for  which  a  new  trial  will  be  awarded."  Storey 
V.  Brennan,  15  i\r.  T.  524;  Harris  v.  Wilson,  1  Wend. 
611 ;  Losee  v.  Buchanan,  61  Barb.  86  (99) ;  Gale  v. 
Wells,  12  Barb.  84  (94).  General  evidence  has  no 
weigjit  where  the  facts  are  proved  showing  precisely 
what  was  done.  Steel  v.  Benham,  84  J!V.  T.  634,  640 ; 
Miller  v.  Long  Ishind  R.  E.  Co.,  71  Id.  380.    "  Where 
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m  snbmittiDg  a  cause  to  a  jury  the  jadge  instructed 
them  that  they  may  find  a  verdict  for  the  defendant 
upon  either  of  two  distinct  grounds,  and  the  charge 
upon  one  of  the  questions  is  erroneous  in  point  of  law, 
a  verdict  for  the  defendant  will  be  set  aside,  as  for 
aught  appearing  it  may  be  based  on  untenable 
grounds."  Sayre  v.  Townsend,  15  Wend.  647 ;  Rog- 
ers V.  Murray,  3  JBosw.  357 ;  Weber  v.  Kingsland,  8  Id. 
416  (416) ;  Green  v.  Hudson  Riv.  R.  R.  Co.,  32  Barb.  25. 

A.  J.  Vanderpoel  and  H,  W.  BooJcstaver  ( Vander- 
poel^  Oreen  <fe  Cuming^  attorneys),  for  respondent. 

The  court  properly  directed  a  verdict  for  the  de- 
fendant Simon.  The  plaintiff  and  defendant,  by  mov- 
ing the  court  to  direct  a  verdict  each  in  his  favor,  con- 
ceded that  there  was  no  question  of  fact  to  be  con- 
sidered by  the  jury,  and  that  the  case  presented  only 
questions  of  law  to  be  determined  by  the  court.  Win- 
chell  t>.  Hicks,  18  N.  Y.  565 ;  O'Neill  t),  James,  43  Id. 

84  ;  First  Nat'l  Bank,  etc.  v.  Dana,  79  Id.  108 

Plaintiffs  right  to  recover  in  this  action  does  not  de- 
pend on  the  recovery  of  judgment  in  Cobb  against 
Knapp,  but  upon  the  terms  and  conditions  of  the  pur- 
chase and  sale  of  the  wheat  made  by  Knapp  on  October 
23, 1868.  No  new  terms  were  made  after  that  time. 
Cobb  recovered  of  Knapp,  because  in  making  the  pur- 
chase of  him  he  failed  to  state  the  fact  that  he  was 
acting  as  a  broker  merely,  and  chose  to  deal  with  Cobb 
as  principal.  His  i)Osition  as  principal  was  fixed  by  the 
agreement  of  October  23,  1868.  Cobb  v.  Knapp,  42  N. 
J.  Swper.  CL  (10  /.  cfe  8.)  91  ;  rev'd  71  N.  T.  348. 

RuoEB,  Ch.  J. — In  1868  the  plaintiff,  being  a  grain 
broker,  purchased  of  one  Carlos  Cobb,  for  and  at  the 
request  of  the  defendants,  the  firm  of  C.  A.  Steen  & 
Co.,  a  quantity  of  wheat,  for  cash  on  delivery.  ThQ 
plaintiff  did  not  disclose  the  names  of  his  principals 
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upon  making  sncli  parchase.    The  grain  was  delivered 
and  has  never  been  paid  for  by  the  defendants. 

The  effect  of  a  parchase  of  property  by  an  agent 
[*]    who  does  not  disclose  the  name  of  his  principal  to 
the  vendor  at  the  time  of  snch  purchase,  is  to  render 
the  agent  personally  liable  to  the  vendor  for  the  pur- 
chase price. 

The  agent  is  under  no  legal  or  moral  obligation 
[']    to  make  such  disclosure,  and  the  only  consequence 
of  an  omission  is  to  create  a  liability  which  he 
might  escape  by  informing  the  vendor  of  the  circum- 
stance of  his  agency  and  the  name  of  his  principal. 

The  vendor  may,  however,  upon  discovering  the 
name  of  the  principal  in  the  transaction,  also  hold  him 
responsible  for  the  price  of  the  property  bought,  pro- 
vided he  has  not  in  the  meanwhile  in  good  faith 
[•]  paid  such  price  to  the  agent.  He  may  ther^ore 
pursue  either  the  agent  or  the  principal,  or  both, 
until  he  recovers  the  contract  price.  Cobb  v,  Knapp, 
71  iT.  r.  348. 

It  appears  in  evidence  in  this  case  that  Cobb  did,  in 
1868,  bring  an  action  against  the  principals  for  the 
price  of  such  wheat,  but  was  induced  soon  after  to  dis- 
continue it. 

The  debt  to  Cobb  not  having  been  paid,  in  1873,  he 
brought  an  action  therefor  against  the  plaintiff,  which 
resulted  in  his  obtaining  a  judgment  for  the  balance  of 
the  price  of  the  wheat  remaining  unpaid. 

Knapp  was  there  held  liable  upon  the  ground 
P]  that  by  reason  of  the  non-disclosure  of  the  name 
of  his  principal  he  became  personally  liable  for 
the  purchase  price  of  the  property  bought,  and  it  was 
further  held  that  he  was  not  discharged  from  such  liabil- 
ity by  reason  of  the  action  brought  by  Cobb  against  the 
defendants  for  the  same  cause  of  action.  Cobb  v. 
Knapp  {supra).    The  judgment  thus  recovered,  the 


CIVIL    PROCKDURK    REPORTS. 


Enapp  o.  Simon. 


plaintiff  was  compelled  to  pay,  and  be  now  seeks  to 
recover  back  the  money  paid  by  him. 

When  a  broker  purchases  or  sells  property  without 
disclosing  to  the  respective  principals  in  the  transac- 
tion the  name  of  the  party  for  whom  he  acts,  he  be- 
comes, on  the  'one  side,  liable  personally  for  the 
[']  purchase  price  of  the  property  bought,  and,  on  the 
other,  is  entitled  to  collect  such  price  from  the 
principal  at  whose  instance  a  purchase  was  made. 

The  vendee  in  such  a  case  can  relieve  himself 
[•]    from  liability  to  the  broker  only  by  showing  pay- 
ment of  the  contract  price  by  him  to  the  original 
vendor  or  a  release  for  a  good  or  valuable  consideration 
from  the  broker. 

A  cause  of  action  having  once  accrued  to  the 
[T    broker,  and  becoming  vested  in  him,  can  be  dis- 
charged only  by  payment  or  release.     Seymour  v. 
Minturn,  17  Johns,  170. 

The  evidence  shows  that  about  the  time  of  this  pur- 
chase, the  plaintiff  brought  an  action  against  the  de- 
fendants to  recover  upon  a  general  balance  of  account, 
which  included  the  purchase  price  for  the  wheat  in 
question.  That  suit  never  proceeded  to  judgment,  but 
was  settled  by  the  parties,  the  claim  now  made  being 
expressly  excepted  from  the  operation  of  such  settle- 
ment, the  defendants  then  agreeing,  as  part  considera- 
tion therefor,  to  pay  and  discharge  the  liability  to 
Cobb. 

That  action,  therefore,  did  not  change  the  original 
relations  of  the  parties,  except  as  they  were  affected 
by  the  express  agreement  of  the  defendants  to  assume 
and  pay  the  Cobb  claim,  and  it  left  the  defendants  still 
liable  to  the  plaintiff  in  some  form  of  action  for  the 
payment  of  the  price  of  the  wheat. 

As  already  stated,  Cobb,  about  the  same  time,  hav* 
ing  discovered  the  names  of  the  principals  for  whom 
the  plaintiff  acted  in  the  purchase  of  the  wheat,  sued 
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them  to  recover  its  price.  This  action  never  proceeded 
to  judgment,  but  was  procured  to  be  discontinued  by 
an  arrangement  made  between  Ulrich  Simon,  one  of 
the  defendants,  and  Cobb,  whereby  Cobb  agreed  to 
discontinue  it  and  release  Simon  individually  from  the 
claim,  upon  payment  by  him  of  one^third  of  the  price 
of  such  wheat.  This  agreement  was  performed  by 
Simon,  and  he  paid  to  Cobb  the  amount  agreed  upon, 
and  received  from  him  a  release  of  his  individual  lia- 
bility in  accordance  with  the  provisions  of  the  joint 
debtors'  act.  It  is  claimed  by  the  defendant,  Simon, 
that  the  plaintiff  was  present  at  the  time  of  this  agree- 
ment, knew  its  terms  and  conditions,  land  assented 
thereto.  This  fact,  although  controverted  by  the  plaint- 
iff herein,  must,  in  the  consideration  of  the  case,  un- 
der the  findings  of  the  jury,  be  assumed  by  us  to  be 
true. 

It  is  claimed  by  the  defendant,  Simon,  that  this  fact 
in  some  way  operates  as  a  discharge  of  him  from  his 
liability  to  the  plaintiff. 

There  was  practically  no  conflict  in  the  evidence, 
and  it  cannot  be  successfully  disputed  that  an  agree- 
ment was  made  upon  the  settlement  of  the  former 
action  between  the  present  parties,  whereby  the  defend- 
ants were  to  assume  the  payment  of  the  debt  owing 
to  Cobb,  and  were  to  relieve  the  plaintiff  from  his  lia- 
bility therefor.  This  agreement  was  made  upon  a 
valid  consideration,  viz.,  the  discontinuance  of  the 
action  and  the  release  by  the  plaintiff  to  the  defend- 
ants of  a  valid  claim  for  a  large  amount,  and  it  rendered 
the  defendants  liable  to  the  plaintiff  for  any  damages 
which  he  might  incur  by  reason  of  their  breach  of 
the  agreement. 

It  would  seem,  therefore,  that  the  plaintiff  has  held 
two  causes  of  action  against  the  defendants,  viz.,  one 
upon  the  original  contract  for  the  purchase  price  of 
the  wheat,  and  secondly,  that  arising  out  of  a  breach 
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of  defeodants'  undertaking  to  shield  him  from  liability 
to  Cobb  on  aoconnt  of  each  purchase. 

If  the  first  canse  of  action  ^as  not  merged  in  the 
agreement  out  of  which  the  second  arose,  it  would 
probably  now  be  barred  by  the  Statute  of  Limitations, 
without  regard  to  the  character  in  which  the  plaintiff 
acted  in  making  the  purchase,  whether  as  principal  or 
broker. 

It  would  seem  therefore,  when  the  case  was  sub- 
mitted, that  the  evidence  disclosed  a  good  cause  of 
action  in  favor  of  the  plaintiff,  by  reason  of  the  failure 
of  the  defendants  to  relieve  the  plaintiff  from  his  lia- 
bility to  Cobb,  and  entitled  him  to  recover  in  this 
action  upon  the  proof  that  he  bad  been  compelled  to 
pay  Cobb  for  the  balance  due  on  the  purchase  price 
of  the  wheat,  unless  Simon  was  discharged  by  reason 
of  the  circumstances  attending  the  release  given  to  him 
by  Cobb. 

It  is  true  that  the  complaint  in  the  case  does  not 
in  terms  set  forth  all  of  the  facts  necessary  to  support 
the  second  cause  of  action  above  referred  to,  but  on 
the  trial  the  evidence  supporting  it  was  admitted  with- 
out objection,  and  no  question  was  at  any  time  raised 
as  to  the  sufiiciency  of  the  complaint  to  sustain  the 
cause  of  action  proved. 

Under  the  circumstances,  this  court  on  appeal  will 

consider  the  case  upon  the  causer  of  action  disclosed 

by  the  evidence,  and  disregard  any  objections  to  the 

sufficiency  of  the  pleadings  whiofa  were  not  made 

[*]    in  the  court  below  (South wick  t).  First  Nat'l  Bank, 

MN.  r.  420;  Cowing  v.  Altman,  79  Id.  167).. 

It  was  also  the  duty  of  the  court  below,  in  the  ab- 
sence of  objections  to  the  sufficiency  of  the  complaint, 
to  give  the  plaintiff  the  benefit  of  any  cause  of 
[*]    action  established  by  the  evidence,*  and  a  refusal 

*  86e  Cod«  of  Ci?U  Prooedore,  K  589-Ml. 
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fc ,  » 

by  it  to  direct  the  jury  to  find  in  accordance  with 
the  case  made  by  snch  evidence  would  be  error  (Mc- 
Goldrick  t.  Willits,  52  If.  Y.  612.) 

Upon  a  former  appeal  in  this  case,  reported  in  86 
If.  T.  311,  this  court  reversed  a  judgment  in  favor  of 
the  defendants,  upon  the  ground  that  the  court  on  the 
trial  erred  in  assuming  a^  matter  of  law,  that  the  pres- 
ence of  Knappat  the  settlement  of  the  action  brought 
by  Cobb  against  the  defendants,  and  his  assent  to  the 
release  then  given  by  Cobb  to  the  defendant  Simon, 
operated  as  a  discharge  of  Simon  from  his  liability  to 
the  plaintiff. 

It  was  held  upon  the  evidence  as  it  there  apx>eared, 
that  the  fact  of  such  assent  was  a  controverted  fact, 
and  the  court  erred  in  taking  the  question  from  the 
jury  against  the  objection  of  the  plaintiff.  The  case 
does  not  assume  to  decide  what  would  be  the  effect  of 
an  assent  by  the  plaintiff  to  the  execution  of  the  re- 
lease, in  case  such  assent  was  established  by  the  evi- 
dence. It  seems  to  have  been  retried  upon  the  theory 
that  that  question  had  been  decided  by  this  court 
upon  the  former  appeal,  and  no  question  seems  to 
have  been  made  on  the  retrial  as  to  the  legal  effect  of 
such  an  assent. 

Inasmuch  as  the  question  was  not  raised  upon  the 
trial  below,  and  has  not  been  argued  here,  we  do  not 
now  feel  called  to  express  an  opinion  upon  the  point. 
Aside  from  an  exception  to  the  admission  of  evidence, 
but  one  question  is  presented  upon  this  appeal  for  our 
consideration,  and  that  arises  over  the  exception  taken 
by  the  plaintiff  to  a  portion  of  the  charge. 

The  court,  by  its  instructions,  left  to  the  jury  but 
two  questions  for  their  consideration,  and  those,  as 
stated  in  the  language  of  the  court,  were  as  follows : 
Ist.  '^  If  in  this  transaction  the  plaintiff  acted  as  prin- 
cipal and  made  a  sale  of  this  wheat  to  the  defendants, 
the  plaintiff  cannot  recover  in  the  present  action.    If 
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on  the  other  hand,  he  simply  acted  as  broker  in  the 
transaction,  then  yon  have  a  further  question  to  con- 
sider, and  that  is  in  respect  to  this  release."  2d.  '^  If 
the  plaintiff  was  present  or  acquiesced  in  the  agree- 
ment by  which  Mr.  Simon  was  released,  then  the  de- 
fendant is  not  liable." 

No  exception  was  taken  by  the  plaintiff  to  the 
latter  portion  of  the  charge,  but  with  respect  to  the 
first  proposition  stated,  an  exception  was  properly 
taken.     We  do  not  see  how  the  defendants'  liability 

can  be  affected  by  the  character  in  which  the 
['•]    plaintiff  acted  in  making  the  purchase  of  the 

wheat.  He  was,  upon  the  evidence  in  the  case 
entitled  to  recover  the  amount  he  had  been  compelled 
to  pay  Cobb,  unless  the  circumstances  attending  the 
release  of  Simon  by  Cobb  operated  as  a  discharge  of 
Simon's  liability  to  him.  The  defendants  were  always 
primarily  liable  for  the  purchase  price  of  the  wheat  as 
between  them  and  the  plaintiff. 

The  facts,  in  respect  to  the  character  in  which 
Knapp  acted,  in  the  transaction  in  question,  are  prac- 
tically undisputed.  The  defendants,  knowing  that  he 
was  a  broker,  applied  to  him  to  purchase  the  wheat 
for  them  as  a  broker.  They  paid  him  commissions  as 
a  broker,  and  knew  and  dealt  with  him  in  no  other 
character.     It  is  entirely  immaterial  that  for  certain 

purposes  he  may  be  regarded  by  certain  parties 
f"]   as  a  principal  in  the  transaction.     He  was,  so  far 

as  the  defendants  are  concerned,  a  person  who  had 
incurred  a  liability  for  their  benefit,  and  from  which 
it  was  their  duty  to  relieve  him.  '  They  were  undoubt- 
edly entitled  to  invoke  the  benefit  of  the  Statute  of 

Limitations  as  a  bar  to  any  cause  of  action  which 
['*]    he  might  have  against  them,  and  this  bar  would 

enure  to  them  in  regard  to  any  liability  growing 
out  of  the  original  transaction,  irrespective  of  the  char- 
acter in  which  the  plaintiff  acted  at  that  time. 
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If  he  acted  as  a  broker  in  the  transaction,  bat  con- 
tracted in  his  own  name,  assuming  the  responsibilities 
of  a  principal,  his  rights  and  liabilities  would  be  the 
same,  and  no  other,  than  those  which  would  have 
attended  the  transaction,  if  his  real  character  had  been 
entirely  undisclosed. 

The  Statute  of  Limitations  would  have  been 
["]  equally  a  bar  to  any  action  bronght  by  him  with 
respect  to  the  original  transaction,  whether  he  had 
claimed  as  the  vendor  of  the  wheat  or  as  a  broker  en- 
titled to  enforce  the  contract  of  sale  as  the  trustee  of 
an  express  trust.    Gonsiderant  v.  Brisbane,  22  If.  T. 


We  think,  therefore,  when  the  court  instructed 

["]   the  jury  that  the  plaintiff's  right  to  recover  in  this 

action  depended  upon  the  fact  as  to  whether  he 

acted  as  a  principal  or  as  a  broker  in  respect  to  the 

purchase  of  the  wheat,  the  charge  was  erroneous. 

Having  arrived  at  the  conclusion  that  the  judgment 
should  be  reversed  for  this  reason,  we  deem  it  unneces- 
sary to  discuss  the  other  questions  in  the  case. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

All  concur. 
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BsTATB  OF  WILLIAM  TILDEN,  Dboeased. 

Supreme  Court,    First  Department,   General 
Term,  January,  1884. 

§§  2481,  subd.  6,  2527. 

Power  of  surrogate  and  of  supreme  court  to  open,  Doeate  or  set  aside 

accounting  of  executors. — Irregular  service  of  citation, — Appointment 

of  guardian  ad  litem  in  surrogate's  court. — Effect  of  agreement 

betu)een  heirs  on  liability  of  executor. 

The  surrogate  has  authority  to  open,  vacate  or  set  aside  a  decree  made 
on  the  final  accounting  of  executors,  and  on  appeal  from  an  order 
denying  a  motion  for  such  relief,  the  general  term  of  the  supreme 
court  has  the  same  power  and  must  review  the  determination  of  the 
surrogate,  as  if  an  original  application  was  made  to  it.  [*] 

Prior  to  the  passage  of  the  law  conferring  upon  surrogates  the  author- 
ity to  appoint  special  guardians  on  the  accounting  of  executors, 
&c.,  they  possessed  inherent  authority  to  appoint  guardians  a^Zi^em 
to  look  after  and  protect  the  interest  of  next  of  kin  not  appearing 
who  were  under  the  age  of  21  years,  and  the  fact  that  no  statute 
existed  requiring  the  exercise  of  this  authority  did  not  justify  the 
omission  to  make  such  an  appointment.  ['] 

Where  citations  to  attend  the  accounting  of  executors  were  served 
upon  an  infant  interested  in  the  estate  and  his  testamentary  guard- 
ian, who  were  absent  from  the  country,  irregularly  for  want  of  time, 
and  they  did  not  appear,  and  the  infant  was  not  represented  on  the 
accounting  and  no  guardian  ad  litem  was  appointed  for  him, — 
Eddt  that  so  far  as  it  affected  the  interests  of  the  petitioner,  the 
hearing,  which  resulted  in  the  decree  following  the  first  accounting 
was  clearly  irregular  and  permitted  the  applicant  to  disaffirm  its 
authority  and  apply  for  its  reconsideration  after  be  attained  the 
age  of  21  years.  [*,*] 

Where  an  infant  legatee  was  charged  in  the  accounts  of  the  executors 
with  "one  fourth  of  the  general  expenses  abroad,  &c.,  and  for  house 
expenses,  &c.,'^  of  his  mother,  with  whom  he  resided,  and  the 
amount  so  paid  for  his  support,  education  and  use  during  min- 
ority, averaged  about  $7,705  per  year,  and  it  appeared  that  the 
guardians  appointed  to  represent  him  on  the  accounting  were  of  no 
service  to  the  rights  and  intereats  of  their  ward  and  apparently 
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made  no  effort  to  investigate  the  propriety  of  any  of  the  charges 
made  against  him,  and  that  after  he  attained  his  majority  and  re- 
ceived information  of  the  actual  state  of  the  accounts  he  applied 
with  reasonable  diligence  to  open  the  accountings  and  for  liberty 
to  contest  them,—  HMj  that  his  application  should  be  granted  ;[^,  *, 
%  ^]  thst  answers  to  the  complaints  and  objections  of  the  petitioner 
should  not  be  specially  considered  on  the  application,  for  that  could 
not  satisfactorily  be  done  on  ex  parte  allegations  or  affidavits  made 
in  support  of  or  to  resist  such  a  proceeding,  [>]  that  the  law  has  pre- 
scribed a  different  mo()e  of  investigation  by  allowing  the  party 
whose  interests  are  affected  by  the  charges,  upon  evidence  taken  in 
the  usual  way,  to  contest  their  legality,  and  propriety  and  that  as  the 
applicant  was  supplied  with  no  adequate  opportunity  for  doing  so 
during  minority,  the  privilege  should  still  be  accorded  him.[*] 

Where  a  will  gives  the  executors  liberty  to  pay  over  the  rents,  income 
and  profits  of  an  infant's  share  in  the  estate  directly  to  his  mother, 
who  was  his  testamentary  guardian,  for  his  support,  education  and 
comfort,  and  they  did  not  do  so,  but  merely  allowed  charges  made 
by  her  against  the  infant,  taking  her  receipts  practically  as  their 
authority  therefor,—- iTtf^c^,  that  the  receipts  would  have  no  such 
force  or  weight  as  to  preclude  the  infant  from  contesting  such 
charges.  ["] 

Executors  are  not  relieved  from  liability  in  their  management  and 
disposition  of  the  personal  estate  of  their  testator  by  any  agree- 
ment between  the  devisees,  fixing  and  determiniog  the  rights  of 
each  and  releasing  several  from  claims  for  over-advances  by  the 
executors,  or  by  anything  done  thereunder.^"] 

(Decided  March  7,  1884.) 

Appeal  from  an  order  of  the  surrogate  of  New  York 
county,  denying  petition  of  Beverly  B.  Tilden,  that 
the  decrees  made  upon  four  several  accountings  of  the 
executors  of  William  Tilden  deceased  be  opened  and 
for  a  rehearing  thereof  so  far  as  they  affect  his  rights. 

The  facts  appear  from  the  opinion. 

William  J.  Maqfarlancj  for  appellant. 

Charles  E.  Tracy  {D.  H.  Olmstead,  attorney),  for 
respondents. 

Daniels,  J.— The  testator,  William  Tilden,  died 
on  the  26th  day  of  June,  1869,  leaving  a  large  real  and 
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personal  estate  to  be  disposed  of  according  to  his  will 
and  codicils.  They  were  admitted  to  probate  by  the 
surrogate  of  the  coanty  of  New  York  on  or  about  the 
19th  of  July,  1869,  and  letters  testamentary  were 
issued  to  four  persons  named  in  the  will  as  executors. 
Another  i)ersou  was  added  as  executor  early  in  the 
year  1870,  and  a  change  was*  afterwards  made  in  that 
year  by  substituting  one  other  person  in  place  of  one 
of  the  original  executors  who  had  died,  and  a  similar 
change  was  made  as  to  another  in  1877.  At  the  time  of 
the  decease  of  the  testator  the  petitioner  was  near  the 
age  of  eleven  years,  he  having  attained  his  majority 
on  or  about  the  10th  of  December,  1880.  During  his 
minority,  four  accountings  were  held  by  the  executors 
of  the  estate.  The  first  in  February,  1872,  the  second 
in  the  summer  of  1874,  the  third  in  the  spring  of  1877 
and  the  fourth  in  the  spring  of  1880. 

The  petitioner  claimed,  in  support  of  his  applies- 
cation,  that  improper  charges  had  been  made  and. 
allowed  against  him  on  each  of  these  accountings. 
He  also  claimed  that  the  executors  had  failed  to  en- 
force the  guarantee  of  William  Tilden  Blodgett  of  sec- 
ond mortgages  received  by  them  in  partial  settlement 
of  a  large  indebtedness  in  favor  of  the  estate  against 
him.  If  he  v^s  probably  right  in  the  complaints 
made  by  him,  ample  authority  was  given  by  subdivi- 
sion 6  of  section  2481  of  the  Code  of  Civil  Procedure, 
to  the  surrogate  to  open,  vacate  or  set  aside  the  decree, 
so  far  as  that  might  be  necessary  for  the  further  exami- 
nation of  the  items  to  which  the  application  was 
[']  directed,  and  upon  appeal  from  the  determination 
of  the  surrogate,  the  general  term  of  the  supreme 
court  has  the  same  power  as  the  surrogate  ;  and  his 
determination  must  be  reviewed  as  if  an  original  appli- 
cation was  made  to  that  term.  Under  this  authority 
the  entire  controversy  presented  by  the  petition  and 
the  answer  to  it,  is  to  be  considered  upon  the  appeal 
Vol.  VI.— 3 
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in  the  same  manner  in  which  the  surrogate  himself 
had  the  authority  to  consider  it.  In  partial  support 
of  the  allegations  made,  it  was  alleged  and  shown  that 
no  special  guardian,  or  guardian  ad  litem^  was  ap- 
pointed by  the  surrogate,  to  take  charge  of  the  inter- 
ests of  the  petitioner  on  the  first  accounting.  His 
mother  had  been  appointed  by  the  testator's  will  his 

testamentary  guardian,  but  they  were  in  Germany 
[•]    when  the  citation  was  issued  on  the  application 

of  the  executors,  and  it  was  served  probably 
irregularly,  at  least,  for  want  of  time  (3  R.  S.  6th 
ed.  102,  §  70),  upon  himself  and  his  mother  in  that 
country.  Neither  she  nor  any  other  party  in  any 
form  appeared  for  him  on  the  accounting  to  investi- 
gate or  protect  his  interests.  On  the  second  account- 
ing it  is  recited  in  the  decree  that  a  special  guardian 
for  this  purpose  was  appointed  by  the  surrogate,  and 
a  similar  statement  is  contained  in  the  decree  on  the 
third  accounting,  and  on  the  fourth  a  guardian  was 
appointed  on  the  petition  of  the  appellant  himself. 
But  it  is  alleged  in  his  behalf  that  neither  of  these  per- 
sons undertook  or  made  any  special  investion  of  his 
interests. 

And  as  to  the  guardians  on  the  second  and  third 
of  the  accountings,  there  seems  to  be  good  reason  to 
believe  that  these  charges  of  inattention  made  by  him 
are  well  founded.  Dpon  the  fourth  accounting  the 
guardian  has  sworn  that  he  did  inform  himself  of  all 
the  facts  bearing  on  the  interest  of  the  infant,  for  the 
period  included  in  such  accounting,  from  every  source 
which  seemed  to  him  to  be  available.  But  that  he 
resisted  any  of  the  charges  made  against  his  ward  in 
the  accounts  has  not  been  stated  by  him.  Neither 
does  the  case  made  in  his  behalf,  or  in  behalf  of  the 
executors,  show  that  any  special  investigation  took 
place  at  any  time  before  the  surrogate  relative  to  the 
charges  now  complained  of  as  improperly  allowed  to 
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the  execators.  It  lias  been  urged,  as  chapter  166  of 
the  laws  of  1874  specially  conferred  upon  surrogates 
the  authority  to  appoint  special  guardians  on  the  ac- 
countings of  executors,  &c.,  that  he  had  no  power  to 
make  sach  appointment  at  the  time  of  the  first  ac- 
counting of  the  executors.  But  in  this  position  the 
execators  do  not  appear  to  be  sustained  by  authority. 
For  before  the  enactment  of  this  statute,  it  was  prac- 
tically held  that  the  surrogate  possessed  the  in- 
n  herent  authority  arising  out  of  the  necessities  of 
the  situation,  and  the  object  to  be  attained  by 
means  of  an  accounting,  to  appoint  a  guardian  ad 
litem  to  look  after  and  protect  the  interest  of  the  next 
of  kin  not  appearing,  who  should  be  under  the  age  of 
twenty-one  years  (Kellett  v.  Rathbun,  4  Paige^  102). 
The  fact  that  no  statute  existed  requiring  the.exercise 
of  this  authority  did  not  therefore  justify  the^  omission 
to  make  such  an  appointment-  The'hj&arib^,  sofair^as 
it  aflEected  the  interests  of  the  petitianer,  which 
[*]  resulted  in  the  decree  following  the  first  account- 
ing, was  clearly  irregular,  and  permitted  the  appli- 
cant to  disaffirm  its  authority  and  apjDiy  for  its  recon- 
sideration after  he  attained  the  age  of  twenty-one  years. 
Dayton  on  Surrogates^  3d  ed.  SOe--?. 

The  first  accounting  extended  over  a  period  of  two 
years  and  about  four  months,  and  it  included  a  general 
charge  amounting  to  the  sum  of  $13,880.68,  for  one- 
fourth  of  the  general  expenses  abroad,^ei,'aiid  for 
[*]  house  expenses,  &c.,  to  date,  which  was  4he  1st  of 
October,  1871.  This  was  a  large  am6unt  for  the 
support,  maintenance  and  education  6f  the  petitioner, 
who  was  then  a  boy  of  about  eleven  or  twelve  years  of 
age,  and  the  propriety  of  its  investigation  would  seem 
to  be  suggested  by  its  extent  and  the  statement  of  it 
which  was  given.  Other  charges  of  a  similar  general 
nature  were,  contained  in  the  account  settled  onthia. 
other  accountings,  amounting  in  the  aggregate  Idlt^ 
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wards  of  $27,000.  Neither  of  those  charges  seem  to  have 
been  challenged  or  resisted  by  either  one  of  the  guar- 
dians appointed  to  represent  the  petitioner  on  the 
second,  third  or  fourth  accountings,  but  they  were 
wholly  accepted  and  passed  as  they  were  contained  in 
the  executors'  accounts.  And  by  means  of  these  and 
other  charges  extending  to  about  the  29th  of  June, 
1881,  the  sum  of  $84,757. 15  was  in  the  aggregate  charged 
to  have  been  advanced  for  the  support,  education  and 
use  of  the  petitioner.  The  amounts  appropriated  to 
this  purpose  during  the  period  of  his  minority  was 
on  an  average  of  about  $7,705  each  year.  It  may  be 
that  these  charges  were  very  properly  made  and  that 
the  executors  discreetly  and  judiciously  exercised  the 
authority  with  which  they  had  been  invested  by  the 
testator.  But  inasmuch  as  they  were  in  no  manner 
made  the  subject  of  contest  or  investigation  on  behalf 
of  the  petitioner  in  the  accountings  which  took  place, 
a  case  was  presented  in  which  it  would  seem  to  be 
proper,  after  the  attainment  by  him  of  the  age  of 

twenty-one  years,  to  allow  him  to  contest  the  pro- 
["]    priety  of  these  charges.    In  the  second  and  third 

accountings  the  appointment  of  the  guardians 
seem  to  have  been  regarded  as  so  entirely  unimportant 
as  to  have  constituted  only  a  formal  compliance  with 
what  the  law  had  required  in  that  respect. 

The  guardians  were  of  no  service  whatever  to  the 

rights  and  interest  of  their  ward,  and  apparently 
n    made  no  effort  to  investigate  the  propriety  of  any 

of  the  charges  against  him,  although  the  duty  to 
do  so  was  significantly  suggested  by  the  large  as  well 
as  very  general  charges  against  him  contained  in  the 
accounts.  For  on  December  31,  1872,  he  was  charged 
$5,441.88  for  his  share  of  the  household  expenses  to 
date.  On  May  1,  1873,  a  like  charge  of  $2,800.99  was 
made.  On  December  31  of  the  same  year  another  of 
$2,048.40,  and  on  December  31,  1874,  a  like  charge  of 
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$4,803.24,  during  most  of  which  period  it  is  stated  as  a 
matter  of  fact  that  the  petitioner  was  absent  from 
home  attending  boarding-school.  The  hist  item  in  the 
third  accounting  was  equally  as  suggestive  in  the  same 
respect,  for  instead  of  charging  the  petitioner  with 
expenses  paid  out  on  his  behalf,  the  joint  expenses  of 
himself  and  another  was  evidently  divided,  and  in  the 
division  the  sum  of  $7,060.60  was  charged  as  his  half, 
and  very  much  the  same  seems  to  have  been  the  course 
of  proceeding  as  to  the  charges  in  the  fourth  account- 
ing- The  same  propriety,  therefore,  manifestly  exists 
for  favorably  considering  his  application  for  liberty  to 
contest  the  items  forming  the  subject  of  complaint  on 
his  part  on  each  of  these  accountings.  As  he  has 
applied  with  reasonable  diligence  for  liberty  to  make 
such  contest  after  he  attained  his  full  age  and  received 
information  of  the  actual  state  of  the  accounts,  the 
application  was  entitled  to  a  liberal  degree  of  considera- 
tion. And  the  same  observation  is  pertinent  to 
[•]  the  alleged  failure  of  the  executors  to  enforce  the 
guarantees  of  the  second  mortgages  assigned  to 
them  by  William  T.  Blodgett. 

As  to  some  of  the  charges  affected  by  the  complaint 
of  the  petitioner,  it  is  alleged  that  the  facts  indicating 
them  to  be  correct  were  within  the  knowledge  of  the 
,executors.  This  complaint  more  especially  relates  to 
expenditures  charging  him  with  one-fourth  of  the 
household  expenses  after  the  return  of  the  family  from 
Europe,  and  to  at  least  one  item  of  $2,000  stated  to 
have  been  paid  to  his  mother  for  his  board  when  he 
was  away  at  school,  and  did  not  board  with  her  for 
any  i)ortion  of  the  time.  The  executors  have  asserted 
the  correctness  of  these  charges  on  the  ground  that  the 
household  was  maintained  in  part  by  his  mother  as  a 
home  for  the  petitioner.  They  have  also  insisted  that 
they  are  entitled  to  the  allowance  of  the  charges  sus- 
tained by  these  several  decrees,  for  the  reason  that  the 
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petitioner's  mother,  as  testamentary  guardian,  made 
and  delivered  receipts  including  these  charges  to  the 
executors.  But  whether  these  grounds  shall  consti- 
tute satisfactory  answers  to  the  complaints  and  objec- 
tions presented  in  behalf  of  the  petitioner  should  not 
now  be  specially  considered,  for  that  cannot  be  done 
satisfactorily  upon  the  (?a;jpar^6  allegations  or  affidavits 
made  in  support  of  or  to  resist  such  a  proceeding.  For 

their  adjustment  the  law  has  prescribed  a  different 
[•]    mode  of  investigation,  and  that  is  by  allowing  the 

party  w^hose  interests  are  affected  by  tUe  charges, 
upon  evidence  taken  in  the  usuqtl  way  to  contest  their 
legality  and  propriety,  and  as  the  applicant  was  sup- 
plied with  no  adequate  opportunity  for  doing  so  dur- 
ing his  minority,  that  privilege  under  the  authorities 
should  still  be  accorded  to  him.  Dayton  on  Surro- 
gates, 3d  ed.  606-7,  643. 

The  application  has  been  further  resisted  under  the 
latter  clause  of  12th  paragraph  of  the  will,  by  which 
the  executors  were  at  liberty  to  pay  over  the  rents,  in- 
come and  profits  of  the  infant's  one-fourth  of  the  estate 

directly  to  the  widow,  to  be  laid  out  and  expended 
[*"*]   in  her  discretion  for  his  support,  education  and 

comfort.  But  this  authority  was  not  exercised  by 
the  executors.  They  did  not  pay  these  rents,  income 
and  profits  to  her  under  this  clause  of  the  will,  but  they 
merely  allowed  the  charges  made  against  the  peli- 
tioner,  taking  her  receipts  practically  as  their  author- 
ity for  these  charges.  And  if  they  did  that,  as  it  has 
been  alleged  they  did  with  good  reason  to  believe  that 
the  charges  themselves  were  to  a  large  degree  un- 
founded and  improper,  the  receipts  should  have  no 
such  force  or  weight  as  to  preclude  the  petitioner  from 
still  contesting  the  items  to  which  he  has  specially 
objected.  He  may  be  unable  to  maintain  the  propriety 
of  either  of  the  objections  urged  in  his  behalf,  but  it 
is  due  to  himself  and  also  to  the  executors,  who  are 
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men  of  high  character,  that  ati  invesrigation  should 
take  place  concerning  the  propriety  of  these  objections. 
If  they  are  not  well  founded,  then  the  executors  should 
not  be  subjected  to  the  imputations  which  have  been 
made,  but  tbey  should  be  yindicated  by  the  action  of 
the  proper  authorities.  While  if  they  are  well  founded, 
the  rights  of  the  applicant  can  in  no  other  manner  be 
ascertained  than  by  making  a  like  investigation. 

After  the  petitioner  had  attained  the  age  of  twenty- 
one  years,  an  agreement  was  entered  into  between- 
himself  and  his  three  older  brothers  for  the  set- 
["]  tlement  of  their  rights  and  interests  in  the  testa- 
tor's real  estate,  and  its  division  between  them. 
The  two  older  brothers  had  received  very  much  larger 
amounts  from  the  testator's  estate  than  the  two  broth- 
ers who  were  minors  at  the  death  of  the  testator,  and 
the  purpose  of  this  agreement  was  to  secure  a  division 
of  the  real  estate  upon  the  basis  of  the  rights  of  the 
brothers  under  the  will  and  codicils,  and  the  proper 
adjustment  of  the  amounts  between  themselves,  which 
had  been  received  by  the  oldest  brothers.  This  agree- 
ment was  carried  into  effect ;  the  real  estate  was  divi- 
ded, and  the  amounts  due  from  the  older  brothers  to 
the  younger  ascertained  and  adjusted.  And  because 
of  the  making  of  this  agreement  and  the  action  of  the 
parties  under  it,  it  has  been  objected  that  the  petition- 
er was  after  that  disabled  from  questioning  the  accu- 
racy of  the  accountings  to  which  his  complaints  have 
now  been  directed.  But  the  executors  were  not  parties 
to  this  agreement.  It  was  made  v/hoUy  and  exclu- 
sively by  and  between  the  brothers  for  a  determina- 
tion and  settlement  of  their  rights  between  themselves 
and  it  in  no  manner  relieved  the  executors  from  liabil- 
ity in  their  management  and  disposition  of  the  per- 
sonal estate  of  the  testator.  If  the  applicant  had 
valid  claims  against  them  which  had  neither  been  ad- 
mitted or  allowed,  neither  this  agreement  nor  any- 
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thing"^ which  took  place  under  it  released  them  from 
that  liability,  or  precluded  him  from  asserting  and  en- 
forcing their  existence  against  the  executors.  It  was 
no  part  of  the  intention  of  the  agreement  entered  into 
to  relieve  them  in  any  respect  from  any  liability  aris- 
ing out  of  their  management  and  administration  of 
the  personal  estate,  and  all  that  afterwards  took  place 
between  the  parties  to  it  was  simply  by  way  of  per- 
forming its  stipulations  and  carrying  them  into  effect. 

As  the  case  has  been  i^resented  a  reasonable  right 
has  been  maintained  to  the  success  of  the  application. 
It  may  in  the  end'  result  in  no  advantage  whatever  to 
the  applicant,  but  if  it  does  not  the  executors  are  en- 
titled to  have  that  known  and  ascertained  for  their 
own  proper  vindication.  But  if  the  charges  made 
shall  be  sustained  then  the  applicant  is  equally  and  as 
justly  entitled  to  the  benefits  which  may  be  secured 
to  him  in  that  manner. 

Other  points  than  those  which  have  been  considered 
have  been  presented  in  favor  of  the  applicant  and  also 
of  the  executors,  but  in  the  view  which  has  been  taken 
of  those  already  considered,  these  do  not  require  to  be 
discussed  or  determined.  For  without  them  there  is 
sufficient  in  the  case  to  require  the  order  from  which 
the  appeal  has  been  taken  to  be  reversed  and  an  order 
entered  directing  the  four  decrees  to  be  so  far  set  aside 
and  vacated  as  to  allow  the  charges  drawn  in  contro- 
versy by  the  applicant  to  be  made  the  subject  of  future 
investigation. 

The  order  should  be  reversed  and  such  an  order' 
entered,  with  the  usual  costs  and  disbursements. 

Brady,  J.,  concurred. 
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RUTTY  V.  PERSON,  et  al. 
N.  Y.  Superior  Court,  Special  Term,  Mat,  1884. 

§3253. 

Allowance, — What  U  sufficient  monetary  haste  for. 

Where,  in  an  action  to  open  accounts,  there  was  notliing  to  show  the 
amount  involved,  except  the  statement  of  the  plaintiffs  counsel  in 
opening  the  cose,  that  if  he  succeeded  he  expected  to  show  that  the 
plaintiff  was  entitled  to  from  $50,000  to  $60,000,  and  the  defend- 
ants succeeded  in  the  action  i—^EcU,  that  an  extra  allowance  should 
be  granted  them. 

{Decided  May  24,  1884.) 

Motion  by  defendant  for  an  extra  allowance. 

This  was  an  action  to  open  accounts  on  the  ground 
of  fraud.  In  his  opening  address  plaintiff's  counsel 
stated  that  if  he  succeeded  in  opening  the  accounts  he 
expected  to  show  that  from  $50,000  to  $60,000  was  due 
plaintiff.  There  was  nothing  else  to  show  the  amount 
involved.  The  action  was  referred,  and  the  referee 
reported  in  favor  of  defendants.  Defendants  then 
moved  for  an  extra  allowance. 

Stephen  P.  Nash  {Kobbi  BrotJt^rSy  attorneys),  for 
the  motion. 

Plaintiff's  statement  in  his  opening  address  affords 
a  sufficient  monetary  basis  for  an  extra  allowance. 

Eugene  H.  Pomeroy  &  John  E.  Eustis^  opposed. 

Peeedmak,  J.— Allowance  of  $500  granted. 
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SPRAGDE  V.  PARSOI?S,  et  al. 

N.  Y.  Common  Pleas,  Special  Term,  May,  1884. 

§§  481,  640. 

Void  or  irregular  attachment — Action  for  damages  for, — Pleading. 

It  is  not  necessary  to  aver  malice  or  want  of  probable  cause  in  suing 
for  damages  sustained  by  the  levying  of  a  void  or  irregular  attach- 
ment, and  it  cannot  be  held  in  the  absence  of  such  allegations,  that 
plaintifiTs  remedy  is  confined  to  the  undertaking  given  to  procure 
the  attachment. 

Ah  action  may  bo  maintained  if  the  attachment  be  irregular  only,  on 
proof  that  it  has  been  set  aside  ;  but  an  allegation  that  the  attach- 
ment was  'illegal,  unauthorized  and  void,"  being  a  conclusion  of 
law,  is  not  sufficient  to  admit  proof  that  the  attachment  was  void. 

(Decided  May  15,  1884.) 

Demurrer  to  complaint. 

Action  for  damages  sustained  by  the  issuing  of  a 
void  attachment  and  levy  thereunto  by  the  sheriff  in 
an  action,  in  the  supreme  court,  by  these  defendants  as 
plaintiffs  against  this  plaintiff  and  others  as  defend- 
ants, to  charge  them  with  liability  for  the  debt  of 
the  McKillop  &  Sprague  Company,  of  which  it  was 
claimed  that  such  defendants  were  trustees.  The  com- 
plaint alleges  the  above  matters,  and  that  the  attach- 
ment was  vacated  and  set  aside  in  said  action,  and  al- 
leged damages,  etc.  Defendant  demurs  on  the  ground 
that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  He  urges  that  there  can 
be  no  action  except  for  malicious  prosecution,  and  that 
in  the  absence  of  malice  an  action  can  only  be  main- 
tained on  the  undertaking  given  to  procure  the  attach- 
ment. 
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W.  Z.  Larnedj  for  plaintiff. 

Gilbert  H.  Hawes^  for  defendjints. 

J.  F.  Dalv,  J. — The  complaint  is  suflScient.  There 
is  no  need  to  aver  malice  or  want  of  probable  caase  in 
suing  for  damages  sustained  by  the  levying  of  a  void 
or  irregular  attachment.  A  process  being  void,  the 
party  who  sets  it  in  motion  and  all  who  aid  him  are 
trespassers.  Kerr  v.  Mount,  28  N.  T.  669  ;  Wehle  v. 
Butler,  61  Id.  245  ;  Day  v.  Bach,  87  Id.  56;  see  also  in 
this  court,  Wehle  t.  Haviland,  42  How.  Pr.  899; 
8.  C,  4  Daly,  550. 

The  action  may  be  maintained  if  the  process  be  ir- 
regular only,  on  proof  that  it  has  been  set  aside.  The 
complaint  avers  that  fact,  and  is  sufficient  in  such  an 
action.  But  the  rule  of  damages  may  be  different  in 
such  a  case  from  the  rule  in  case  of  an  absolutely  void 
attachment  (Day  v.  Bach,  above).  The  complaint  here 
is  not  good  as  a  pleading  in  an  action  of  the  latter  class. 
The  allegation  that  the  attachment  was  'illegal,  un- 
authorized and  void,"  is  a  statement  not  of  fact,  but  of 
a  conclusion  of  law  (Hammond  v.  Earle,  68  How.  Pr. 
437-8).  The  plaintiff  will  have  to  amend  if  he 
desires  to  prove  on  the  trial  that  the  attachment  was 
void.  But  as  a  complaint  in  an  action  upon  an  attach- 
ment voidable  for  irregularity,  the  complaint  is  good 
because  it  avers  that  the  attachment  has  been  vacated. 
The  demurrer  is  therefore  overruled,  with  costs. 
Leave  to  defendant  to  answer  on  payment  of  costs* 
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LIVINGSTON,  Respondent,  v.  MORRISSEY, 
Appellant. 

County  Court,   Onondaga  County,  March,  1884. 

§  2966. 

Jtutice*t  court, — Depasitioiu  taken  an  adjourning  ease. 

In  an  action  in  a  justice's  court,  testimony  taken  under  section  2966 
of  the  Code  before  trial  will  not  warrant  or  sustarn  a  jadgment 
unless  it  is  offered  and  read  in  evidence. 

(Decided  July  n,  1884.) 

Appeal  from  a  jadgment  rendered  by  a  justice  of 
the  peace. 

This  action  was  bronght  to  recover  on  contract, 
before  a  justice  of  the  peace  in  the  city  of  Syracuse. 
On  December  24,  1883,  the  return  day  named  in  the 
summons,  both  parties  appeared  before  the  justice ; 
the  defendant  answered,  and  asked  for  an  adjournment 
for  two  weeks.  The  plaintiff  being  a  non-resident  of 
the  country  asked  that  her  deposition  and  that  of  a 
witness  who  appeared  in  her  behalf  bo  taken  under 
section  2966  of  the  Code  of  Civil  Procedure.  The  jus- 
tice granted  the  adjournment  upon  condition  that  the 
defendant  file  an  undertaking ;  ordered  such  deposi- 
tions to  be  taken,  and  adjourned  the  case  two  days.  On 
December  26,  both  j)arties  appeared  before  the  justice, 
the  defendant  filed  the  required  undertaking  and  the 
depositions  were  taken.  The  defendant  objected  to 
the  taking  of  the  plaintiff's  deposition  on  the  ground 
that  the  statute  did  not  permit  the  plaintiff  to  have 
her  deposition  taken  at  her  own  instance,  but  his  ob- 
jection was  overruled,  and  her  deposition  was  taken. 
The  justice  passed  upon  objections  taken  by  counsel 
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to  qnestions  asked  on  both  the  direct  and  cross  exami- 
nations. 

The  justice's  term  of  office  subsequently  expired, 
and  the  case  was  tried  before  another  justice,  January 
7,  1884,  who  gave  judgment  in  favor  of  the  plaintiff  for 
$41  damages  and  $6.92  costs.  The  only  evidence  offered 
on  the  trial  was  that  of  one  Barney  H.  Demarest  taken 
nnder  a  commisson,  and  his  evidence  was  insufficient 
to  warrant  the  judgment.  The  depositions  taken  on 
the  adjournment  were  neither  read  nor  offered  in  evi- 
dence and  the  defendant  did  not  put  in  any  evidence 
but  rested  upon  his  motion  for  a  non-suit. 

The  plaintiff  contended  that  the  justice  could  con- 
sider the  depositions  taken  before  trial  without  the 
same  being  read  or  offered  in  evidence. 

William  M.  Morrissey  and  P.  W.  Hogan^  for  apel- 
lant. 

The  justice  before  whom  the  depositions  of  the 
plaintiff  and  her  witness  were  taken,  had  no  right  to 
rule  upon  questions  of  evidence.  See  Hewlett  n.  Wood, 
67  N.  T.  399.  The  justice  erred  in  considering  the  de- 
positions without  the  same  being  offered  and  read  in 
evidence. 

William  P.  OannoUj  for  repondent. 

NoRTHRUP,  J. -Judgment  reversed. 
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Frist  V.  Climm. 


FRIST  ET  AL,  V.  CLIMM. 

City  Court  of  New  York,  Special  .TER3ff,  Jult. 

1884. 

§§  623,  629. 
Verifieatiati  to  armoer. —  When  may  1/9  omitted. 

Where  a  complaint  ^et  out  a  sale  of  goods  by  plaintiff  to  defen^Jant 
induced  by  the  alleged  false  and  fraudulent  representation  of  the 
defendant  and  asked  judgment  for  the  contract  price: — Ileld^  that 
the  defendant  had  a  right  to  serve  an  unverified  answer. 

Beciioti  529  of  the  Code, — which  provides  that  a  defendant  is  not  ex- 
cused from  verifying  his  answer  to  a  complaint  charging  him  with 
having  confessed  or  suffered  a  judgment,  or  executed  a  conveyance, 

. '  assignment  or  other  instrument,  or  transferred  or  delivered  money 
or  personal  property  with  intent  to  hinder,  delay  or  defraud  credi- 
tors, or  with  being  a  party  or  privy  to  such  a  transaction  by  another 
person,  with  like  intent  toward  the  creditors  of  that  person ;  or 
with  any  fraud  whatever  affecting  a  right  or  the  property  of 
another, — is  aimed  solely  at  fraudulent  transfers  and  the  like,  but 
in  other  actions  in  which  the  defendant  is  charged  with  crimes  or 
misdemeanors  he  may  serve  his  answer  unverified. 

In  an  action  for  obtaining  goods  under  false  pretenses  tlie  defendant 
need  not  verify  his  answer. 

(Decided  July  12,  1884.) 

Motion  that  the  plaintiff's  attorney  be  compelled  to 
receive  an  unverified  answer  served  by  the  defendant. 

Sufficient  facts  are  stated  in  the  opinion. 

Henry  Wehle,  for  the  motion. 

Otio  fforwiiz,  opposed. 

McAdam,  Ch.  J. — The  complaint,  which  is  verified, 
after  alleging  a  sale  and  delivery  of  certain  goods  to 
the  defendant,  avers  that  the  defendant  was  guilty  of 
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fraud  ia  contracting  the  liability  and  then  sets  out  in 
detail  specific  misrepresentations  to  induce  the  credit 
given,  and  these  are  stated  as  the  acts  of  fraud  com- 
plained of.  The  defendant  served  an  unverified  an- 
swer, claiming  that  under  section  C23  of  the  Code  the 
verification  may  be  omitted  whenever  the  party 
*' would  be  privileged  from  testifying  as  a  witness  con- 
cerning the  matters  alleged."  The  rule  is  that  a  wit- 
ness is  not  required  to  give  any  answer  which  will  have 
a  tendency  to  accuse  him  of  any  crime  or  misdemeanor 
or  to  expose  him  to  any  penalty  or  forfeiture ;  nor 
when  by  answering,  a  link  may  be  added  to  the  chain 
of  testimony  tending  to  such  a  result.  Code  §  837  ;  2 
Phillips  Eo.^  CoweUi  Hill  &  Edwards'  Notes^  929; 
Henry  v.  Salina  Bank,  1  N.  Y.  83  ;  S.  C,  3  Den.  693; 
1  How.  App.  Cas.  173  ;  Wheeler  i?.  Dixon,  14  Iloio.  Pr. 
151.  The  allegations  of  the  complaint  in  effect  charged 
the  defendant  with  obtaining  goods  under  false  i)re- 
tenses,  and  bring  the  case  directly  within  the  rule 
stated.  Where  any  part  of  the  pleading  is  of  such  a 
character  the  verification  may  be  properly  omitted. 
3  How.  Pr.  314  ;*  1  Code  R.  69  ;*  3  Abb.  Pr.  144  ;t  6 
Id.  148  \X  14  Abb.  Pr.  N.  8.  77  ;§  1 N.  Y.  83  ;||  Consti- 
tution, Art.  1,  sec.  6  ;  12  How.  Pr.  319  \^  2  Hilt.  247  ;** 
24  H(yw.  Pr.  869  ;tt  24  N.  Y.  74.^  Section  529  of  the 
Code,  relied  on  *by  the  plaintiif,  is  taken  from  the  2 
H.  S.  174,  and  Laws  1883,  ch.  14,  sec.  1,  and  does  not 
apply.     That  section  provides  that  "a  defendant  is 

*  Clapper  v,  Fitzpatrick. 
t  Blaisdell  9.  Raymond. 
X  Blaisdell  v.  Raymond,  affM. 
§  Fredericks  v,  Taylor. 
I  Ilcnry  v,  Salina  Bank. 
1  Bcovill  V.  New. 
*♦  Moloney  v.  Dows. 
tt  People  V,  Kelly. 
XX  In  re  Hockley. 
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not  excused  from  verifying  his  answer  to  a  complaint 
cliarging  him  with  having  confessed  or  suffered  a  judg- 
ment, or  executed  a  conveyance,  assignment  or  other 
instrument,  or  transferred  or  delivered  money,  or  per- 
sonal property  with  intent  to  hinder,  delay  or  defraud 
creditors,  or  being  a  party  or  privy  to  such  a  transac- 
tion by  another  person  with  like  intent  toward  the 
creditors  of  that  person  ;  or  with  any  fraud  whatever 
affecting  a  right  or  the  property  of  another."  It  is  not 
claimed  that  any  but  the  latter  portion  of  this  section 
apjjlies  to  this  case,  the  preceding  merely  refering  to 
confessed  judgments,  fraudulent  conveyances,  and  the 
like.  The  words  "  or  any  fraud  whatever,  affecting  a 
right  or  the  property  of  another,  which  are  claimed  by 
the  plaintiff  as  applicable,"  probably  mean  *' affecting 
the  property  of  another  or  some  right  susceptible  of 
injury  by  the  fraud."  If  these  words  mean  anythiiig 
more,  it  is  difficult  to  imagine  a  case  of  fraud  to  which 
section  529  does  not  apply,  and  impossible  to  find  one 
to  which  section  623  can  be  made  applicable.  Every 
action  is  founded  on  the  invasion  of  some  right,  but 
that  circumstance  does  not  alone  necessarily  bring  the 
case  within  the  purview  of  section  529  w^hich  is  aimed 
solel}''  at  fraudulent  transfers  and  the  like,  in  reference 
to  which  the  defendant  is  not  excused  from  answering 
under  oath  the  charges  of  fraud  made  against  him  in 
the  bill  of  complaint.  But  in  other  actions  in  which 
the  defendant  is  charged  with  crimes  or  misdemeanors 
he  may  avail  himself  of  section  523  and  serve  his  an- 
swer unverified.  Effect  cannot  be  given  to  both  sec- 
tions except  by  holding  that  section  523  contains  the 
general  rule  in  regard  to  such  verifications  and  that 
section  529  contains  the  exceptional  one  applicable 
only  to  the  cases  therein  enumerated.  How  far  a  wit- 
ness may  be  obliged  to  testify  in  respect  to  the  excep- 
tional matters  need  not  be  considered  as  that  is  not 
made  the  test.    In  all  other  cases  it  is. 
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In  the  present  instance  the  plaintiffs  parted  with 
all  their  property  in  the  goods  at  the  time  of  the  sale. 
The  action  is  to  recover  tbe  contract  price.  Fraud  is 
alleged  as  the  inducing  cause  of  the  sale  for  the  pur- 
pose of  obtaining  a  judgment  in  a  form  in  which  the 
defendant  may  be  made  liable  to  arrest.  But  this  does 
not  make  the  action  one  affecting  "a  right  of  another'' 
within  the  meaning  of  that  term  as  used  in  section  529. 

It  follows  that  the  defendant  had  the  right  to  serve 
an  unverified  answer,  and  that  the  motions  to  compel 
the  plaintiff  to  accept  it  must  be  granted. 


MEHESY,  Appellant,  t.  KAHN,  et  al.,  Respond- 
ents. 

Superior  Court,  General  Term,  March,  1884. 

§§  803,  et  seq. 

Order  for  intpeetion  of  bookSj  etc. —  Whan  granted. 

The  granting  of  power  to  serrch  through  th3  books  of  accoant  to  find 
iBolatcd  entries  not  particahirized,  to  enable  plaintiff  to  frame  his 
complaint,  rests  in  the  discretion  of  tbe  court,  and  it  should  only 
be  allowed  where  the  purpose  and  necessity  of  such  examination  are 
apparent. 

Accordingly,  wlicre  in  an  application  for  an  order  to  examine  defend- 
ants^ books  to  ascertain  the  names  of  persons  to  whom  defendants 
had  sold  certain  inercliandise  iu  contravention  of  their  agreement 
to  sell  only  to  plaintiff,  in  order  to  enable  plaintiff  to  frame  his 
complaint,  the  petition  alleges  that  defendants  did  so  sell  to  other 
persons: — Ilcld,  that  the applicaticm  should  not  be  granted;  that 
the  knowledge  or  information  which  enabled  plaintiff  to  make  this 
distinct  and  definite  statement,  was  enough  to  enable  plaintiff  to 
frame  her  complaint. 

(Decided  March  21y  1884.) 
Vol.  VI.— 8 
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Appeal  from  order  of  bpecial  term  denying  petition 
of  plaintiff  for  inspection  and  copy  of  entries  in  ac- 
count books  of  defendants  in  order  to  ascertain  the 
names  of  the  persons  to  whom  defendants  had  sold 
"  hare  bellies,"  in  violation  of  their  agreement  with 
the  plaintiff,  and  in  order  to  enable  the  plaintiff  to 
frame  her  complaint. 

Simpson  ds  Werner^  for  appellant 

The  discovery  sought  is  material  and  neces- 
sary, and  in  the  present  case  absolutely  indispens- 
able. 1.  Its  materiality  appears  by  reference  to  the 
written  contract.  The  defendants  contracted  to  give 
their  entire  product  of  bellies  during  the  period 
mentioned,  and  that  they  did  not  do  so  is  shown  by 
the  petition  presented.  2.  Its  necessity  is  shown 
by  the  allegations  that  the  names  and  amounts 
are  recorded  in  the  books  named,  during  the  period 
designated,  and  that  the  petitioner  "has  no  means 
whatsoever,  outside  of  said  books,  of  discovering 
or  determining  the  amount  of  hare  bellies  which 
the  defendant  had  or  obtained,  or  parted  with  and  sold 
and  delivered  to  parties  other  than  your  petitioner,  and 
in  violation  of  the  contract,"  and  this  after  the  i^ositive 
averment  that  the  defendants  did  sell  and  deliver  to 
other  parties  in  violation  of  the  contract.  The  plaint- 
iff cannot  possibly  prepare  a  complaint,  and  truthfully 
verify  it,  as  required  by  statute,  without  a  disclosure, 
and  if  a  complaint  were  by  any  possibility  framed  and 
served,  the  cause  of  action  could  be  readily  defeated 
by  an  application  on  the  part  of  the  defendants  for  a 
bill  of  particulars. 

Benno  Loewy^  for  respondent. 

0' Gorman,  J. — There  are  many  reasons  why  the 
decision  of  the  special  term  should  not  be  disturbed. 
The  granting  the  order  applied  for  was  very  much 
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within  the  discretion  of  that  court,  and  we  see  no  rea- 
son to  believe  that  such  discretion  was  not  properly 
exercised  in  this  instance. 

The  plaintiff  states  in  her  verified  petition,  that  the 
defendants  did  sell  largely  to  other  persons,  and  offer- 
ed her  the  refuse  after  such  sales  of  the  best  material. 
If  she  is  possessed  of  knowledge  or  information  suffi- 
cient to  enable  her  to  make  this  distinct  and  definite 
statement  under  oath,  there  can  be  no  diffculty  in 
framing  a  complaint  calling  for  a  definite  verified 
answer  to  that  allegation. 

The  power  to  search  through  the  defendants'  account 
books  in  .order  to  find  isolated  entries,  not  particular- 
ized, to  enable  the  plaintiff  to  frame  a  complaint,  is 
open  to  great  abuse  and  should  only  be  granted  where 
the  purpose  and  necessity  of  such  examination  are 
apparent.  At  a  later  stage  of  the  proceedings,  when 
the  issues  between  plaintiff  and  defendaQts  shall  have 
been  developed,  other  appropriate  measures  can  be 
taken  by  the  plaintiff  to  obtain  the  information  now 
sought,  if  it  be  found  to  be  then  necessary. 

The  order  appealed  from  is  affirmed,  with  ten  dol- 
lars costs. 

Sebgwioe,  Ch.  J.,  and  Fbeedmait,  J.,  concurred.  ; 
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STROHN,  ET  AL.  V.  EPSTEIN,  bt  al. 

City  Court  of  New  York,  Special  Term,  July, 

1884. 

§2464. 

Beeeiver  in  9upplementary  proeeedings-^Nbtioe  of  appUcaiion  for^  viken 

wry. 


At  least  two  days*  notice  of  an  application  for  the  appointment  of  a 
receiver  in  supplementary  proceedings  must  be  given,  in  every  case 
except  where  the  application  is  made  on  the  return  day  of  the 
order  or  warrant  or  upon  the  close  of  the  examination.  [*]  Fail- 
ure to  give  such  notice  is  an  irregularity  for  which  the  order  should 
be  set  aside.  ['] 

Where  upon  the  cooclusion  of  an  examination  of  one  of  two  judg- 
ment debtors  before  a  referee,  in  proceedings  supplementary  to 
execution  on  a  judgment  recovered  for  a  copartnership  debt,  and 
upon  filing  the  testimony  taken  before  the  referee  a  receiver  of  the 
property  of  the  debtors  was  appointed  without  notice  to  them  : — 
Hdd^  that  the  order  must  be  set  aside,  [']  and  could  not  be  con- 
firmed; [*]  also  Held^  upon  proof  that  no  other  supplementary  pro- 
ceedings or  judgment  creditors'  actions  against  the  debtors  were 
pending,  and  upon  due  notice  of  the  application  therefor  that  a 
receiver  of  their  property  should  be  appointed.  [*] 

{DecidedJuly  25,  1884.) 

Motion  by  defendants  that  an  order  appointing  a 
receiver  of  their  property  be  vacated  and  set  aside. 

The  plaintiff  recovered  a  judgment  in  this  court 
against  the  defendants  who  are  copartners,  and  after 
the  return  of  an  execution  against  their  property  pro- 
cured an  order  requiring  the  defendant,  Charles  F. 
Hine,  to  attend  before  a  referee  and  submit  to  an  exam- 
ination as  to  his  property  in  proceedings  supplemen- 
tary to  execution. 


CIVIL    PROCEDURE    REPORTS.  37 

Strohn  o.  Epstein. 

He  did  so,  and  the  referee  in  due  course  reported 
the  testimony  to  a  judge  of  this  court  who  thereupon 
without  any  notice  having  been  given  to  the  defend- 
ants appointed  a  receiver.  This  receiver  accepted  the 
trust  and  thereafter  duly  qualified.  The  defendants 
subsequently  made  this  motion.  It  appeared  that  both 
the  defendants  were  residents  of  the  city  of  New  York  ; 
that  neither  had  notice  of  the  application  and  that  the 
defendant  Epstein  had  never  been  examined  in  supple- 
mentary proceedings. 

Arnoux,  Bitch  &  Woodford^  for  the  motion. 

Billings  A  Cardozo^  opposed. 

Mc Adam,  Ch.  J. — My  interpretation  of  section  2464 
of  the  Code  is  that  upon  the  return  day  of  the  order  or 

warrant  served  in  supplementary  proceedings  or 
[']    upon  the  close  of  the  examination,  on  both  of 

which  days  the  defendant  is  supposed  to  be  present 
in  person  or  by  attorney,  an  application  ''  without 
further  notice"  may  be  made,  then  and  there,  for  the 
appointment  of  a  receiver.  But  if  the  proceedings  are 
had  before  a  referee  and  not  before  a  justice  of  the 
court,  "  at  least  two  days'  notice  of  the  application  for 
the  order  must  be  given"  in  the  manner  provided  by 
said  section.  In  other  words,  that  section  was  not 
designed  to  do  away  with  the  former  notice  required 
under  the  old  Code,  excepting  in  the  two  instances 
stated,  when  the  defendant  was  supi)osed  to  be  in  court, 
personally  or  by  legal  representative,  on  which  occa- 
sions a  motion  then  and  there  was  made  to  dispense 
with  "further  notice." 

The  examination  herein  was  had  before  a  referee, 
and  upon  its  conclusio;i  the  report  and  evidence  were 
filed  and  on  the  following  day  a  receiver  was  appointed 
without  notice. 
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This  was  irregular  practice  for  which  the  order 
[•]    must  be  set  aside.     See  22  HuUy  226.* 
No  costs. 

At  the  same  time  that  the  motion  to  vacate  the 
order  appointing  receiver  was  made  the  following 
motion  was  argued. 

Motion  by  plaintiff  for  order  confirming  order  ap- 
pointing receiver  or  for  an  order  appointing  Daniel  P. 
Hays  such  receiver  nunc  pra  tunc,  or  for  an  order 
appointing  some  suitable  person,  receiver  of*  the  per- 
sonal and  real  property  of  the  defendants  Epstein  and 
Hine,  and  of  the  firm  of  Epstein  &  Hine. 

This  motion  was  made  upon  a  regular  four  days' 
notice  of  motion,  and  was  accompanied  by  an  affidavit 
showing  that  no  other  supplementary  proceedings 
against  the  defendants  were  pending ;  that  no  receiver 
of  their  property  had  been  appointed  and  that  no 
action  specified  in  article  first,  title  4,  chapter  15  of  the 
Code  of  Civil  Procedure  (judgment  creditors'  actions) 
were  pending. 

Further  facts  are  stated,  supra. 

Billings  <fc  Cardozoy  for  the  motion. 

Arnoux^  Hitch  &  Woodford^  opposed. 

MgAdam,  Ch.  J. — ^The  decision  on  the  defend- 
["]    ants'   motion  to  vacate  requires  me  to  deny  the 

plaintiff's  application  to  amend. 

The  application  to  appoint  a  receiver,  however, 
[*]    must  be  granted.  The  notice  of  motion  specifically 

asks  for  this  relief.  See  CodCj  §§  1932,  1934,  2461 ; 
Clark  V.  Clark,  11  Abb.  N.  C.  333  ;  Perkins  7i.  Kendall, 
3  N.  T.  Civ.  Pro.  240,  and  cases  cited. 

The  parties  may  agree  upon  the  person  to  be  ap- 
pointed, or  in  default  thereof  I  will  name  the  person. 

*  8up.  OU  2  Dept.j  Ashley  «.  Turner. 
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HENDERSON,  Respondent,  v.  SCOTT,  Appellant. 

Supreme  Court,  Fourth  Department,  General 
Term,  January,  1884. 

§g500,  1615,  1531. 

Pleading — Former  recovery  when  to  he  pleaded, — Damages  on  recovery  of 
real  property  in  ejectment — Otitter —  What  amounU  to. 

Although  the  defense  of  a  former  recovery  may  have  been  admissible 
in  an  action  for  meene  profits,  after  a  recovery  in  ejectment  prior  to 
the  Code,  since  the  Code  it  must  be  specially  pleaded.  [>] 

In  an  action  against  one  who  was  wrongfully  in  possession  of  real 
property,  to  recover  the  mesne  profits  during  suc)i  possession,  the 
defendant  is  not  entitled  to  set  off  improvements  mnde  after  he 
was  expressly  notified  of  the  plaintiff^s  claim,  and  claimed  to  bold 
in  exclusion  of  it,[*J  and,  on  the  trial,  a  question  ns  to  wiiat  im- 
provements were  made,  which  was  not  limited  to  those  made  before 
that  time,  is  properly  excluded.  [*] 

A  conveyance  of  the  whole  of  real  property  held  in  common,  by  one 
of  two  co-tenants  to  a  grantee  who  claims  to  own  the  whole  under 
such  deed,  is  an  ouster  of  the  other  co-tenant.  [^] 

(Decided  April,  1884.) 

Appeal  from  a  judgment  on  a  verdict  rendered  at 
the  Oswego  county  circuit,  and  from  an  order  denying 
a  motion  for  a  new  trial  on  the  minutes. 

The  opinion  states  the  facts. 

B.  B.  (&  O,  N.  Burt,  for  appellant 

J.  A.  Hathaway,  for  respondent. 

Smith,  P.   J.— Action  for  mesne  profits  or  rental 
value  of  real  estate,  after  recovery  in  ejectment. 

The  complaint  alleged  that  the  plaintiff  owned  in 
fee,  and  was  entitled  to  the  possession  of  one  undivided 
seventh  of  certain  lots  in  the  city  of  Oswego,  described 
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in  the  complaint;  that  the  defendant,  without  the 
consent  of  the  plaintiff,  entered  into  the  possession  of 
the  same  in  April,  1868,  and  has  ever  since  occupied 
the  same,  and  received  the  rents  and  profits  thereof, 
which  were  of  the  yearly  value  of  one  hundred  and 
fifty  dollars,  over  and  above  taxes ;  and  that  in  1878, 
the  plaintiff  commenced  an  action  in  this  court  against 
the  defendant  to  recover  the  possession  of  said  i)rem- 
ises,  in  which  issue  was  joined  and  tried  before  a  re- 
feree, and  the  plaintiff  recovered  a  judgment  decreeing 
that  she  was  the  owner  and  entitled  to  the  possession 
of  said  premises,  and  that  she  is  now  in  the  possession 
of  the  same. 

The  defendant,  by  his  answer,  denied  the  com- 
plaint ;  and  pleaded,  first,  that  if  the  plaintiff  is  the 
owner  and  entitled  to  the  possession  of  said  premises, 
she  is,  and  has  been,  for  twenty  years,  such  owner,  as 
tenant  in  common  with  the  defendant  and  those  from 
whom  he  derives  title,  his  share  being  six  undivided 
sevenths  of  said  lots  ;  and  secondly,  in  substance,  that 
the  defendant  and  those  under  whom  he  claims  have 
made  permanent  improvements  on  said  lots  with  the 
consent  and  acquiescence  of  the  plaintiff,  exceeding 
in  value  the  amount  of  the  plaintiff's  claim,  which  they 
will  set  off  against  her  claim.  Some  other  defenses 
were  set  up,  which  are  not  material  to  the  questions 
involved  in  this  appeal. 

The  plaintiff  replied  denying  the  alleged  counter- 
claim, and  pleading  the  former  judgment,  and  also  the 
statute  of  limitations  in  bar  thereof. 

At  the  trial,  the  plaintiff  put  in  evidence  the  judg- 
ment-roll in  the  former  action,  which  showed  that 
such  action  was  commenced  in  January  1878,  and  that 
the  plijintiff  in  her  complaint  therein  alleged,  among 
other  things,  that  the  defendant  wrongfully  occupied 
the  premises  about  fifteen  years,  and  during  that  time, 
without  the  plaintiff's  consent,  received  the  rents  and 
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profits  thereof,  which  were  of  the  yearly  value  of  fifty 
dollars,  and  that  in  her  complaint  she  demanded  judg- 
ment for  the  possession  of  the  premises,  and  also  for 
five  hundred  dollars  damages  for  the  withholding  of 
the  same  as  above  stated.  The  defendant  denied  the 
withholding  of  the  possession,  and  that  she  had  re- 
ceived the  rents  and  profits.  The  record  also  showed 
that  the  referee  found,  among  other  things,  that  the 
defendant  went  into  possession  of  the  premises  in 
March,  1868,  and  had  remained  in  possession  ever 
since,  and  that  the  rental  value  of  the  premises  was 
$120  per  year,  over  and  above  taxes ;  and  that  the 
plaintiff  was  entitled  to  recover  six  cents  damages  for 
withholding  the  premises,  and  was  not  entitled  to  re- 
cover any  portion  of  the  value  of  the  use  and  occupa- 
tion of  the  premises,  because  not  claimed  in  the  com- 
plaint.    Judgment  was  entered  accordingly. 

The  defendant's  counsel  contended  at  the  trial,  and 
now  claims,  that  whether  or  not  the  referee  erred  in 
holding  that  the  plaintiff  was  not  entitled,  under  her 
complaint,  to  recover  for  the  value  of  the  use  and  occu- 
pation, the  judgment  is  a  bar  to  her  claim  to  recover 
therefor  in  this  action.  That  position  cannot  betaken 
by  the  defendant,  for  the  reason  that  he  has  not 
pleaded  the  judgment  in  bar.    The  defense  of  a  former 

recovery  may  have  been  admissible,  in  an  action 
P]    like  the  present  one,  under  the  general  issue,  prior 

to  the  Code  (Young  v.  Rummell,  2  HUl,  478 ; 
Beebe  v.  Elliott,  4  Barb.  457) ;  but  since  the  Code  it 
must  be  specially  pleaded  (Old  Code,  §  149  ;  New  Code, 
§  500;  McKyring  v.  Bull,  16  N,  Y,  297,  307  ;  Brazill  v. 
Isham,  1  E.  D.  Smith,  437 ;  S.  C,  aff'd,  12  N,  T.  9 ; 
Hendricks  v.  Decker,  35  Barb.  298).  In  Brazil  v. 
Isham,  the  fact  of  the  award  of  arbitrators,  which 
was  claimed  by  the  defendant  to  be  a  bar  to  the  action, 
was  set  up  in  the  complaint,  as  is  the  former  judg- 
ment hero,  but  it  not  having  been  pleaded  as  a  bar,  it 
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was  held  that  the  defendant  could  not  insist  upon  it 
as  snch. 

The  defendant  having  been  sworn  as  a  witness  in  his 
own  behalf,  his  counsel  put  to  him  the  following  ques- 
tion :  "  Have  you,  since  you  have  been  in  the  posses- 
sion of  these  premises,  made  any  improvements  on  the 
property  1"  The  appeal-book  states  that  the  question 
having  been  objected  to  by  the  plain tiflPs  coansel,  the 
trial  judge  said  :  ^' That  question  can  be  raised  when 
they  fix  the  time,  of  course  it  must  be  what  improve- 
ments he  has  made  prior  to  1878.  For  the  present,  I 
will  sustain  the  objection.*'  The. defendant's  counsel 
excepted  to  the  decision,  but  it  does  not  appear  that  he 
modified  the  question,  or  renewed  it  in  any  form.  The 
referee  found  in  the  former  suit  that  on  the  2d  of  Feb- 
ruary, 1878,  the  plaintiff  demanded  of  the  defendant 
one  undivided  seventh  of  the  premises,  and  the  de- 
fendant refused  to  give  her  possession  of  any  part, 
denied  her  right  to  any  portion,  and  claimed  to  own 
the  whole.  The  defendant  was  not  entitled,  in 
[■]  any  view  of  the  case,  to  recover  for  improvements 
made  by  him  after  he  was  expressly  notified  of  the 
plaintiff's  claim,  and  claimed  to  hold  in  exclusion  of 
it,  and  as  the  question  was  not  limited  to  improve- 
n  ments  made  before  that  time,  it  was  properly  ex- 
cluded upon  the  ground  stated  by  the  court. 
The  only  other  question  is,  whether  an  ouster  was 
shown.  The  defendant  proved  that  Owen  Henderson, 
who  originally  owned  five  undivided  sevenths  of  the 
premises,  as  a  tenant  in  common  with  the  plaintiff,  in 
1868  conveyed  the  entire  premises  to  one  Levaque, 
who  mortgaged  them  to  one  Atkinson,  and  on  a  fore- 
closure of  the  mortgage  they  were  conveyed  to  one 
Gummings,  and  that  in  March,  1868,  Cummings,  with 
others,  conveyed  them  by  warranty  deed  to  the  de- 
fendant. The  court  held  that  the  conveyance  of  the 
whole  by  the  co-tenant  Owen  Henderson,  to  a  grantee 
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who  claimed  to  own  the  whole,  under  his  deed, 
[*J  was  an  ouster  of  the  plaintiff  ;  and  so  are  the  au- 
thorities (Clapp  V.  Bromagbam,  9  Cow.  530  ;  Flor- 
ence V.  Hopkins,  46  JV.  Y.  182).  And  this  point 
was  adjudged  against  the  defendant  in  the  former  ac- 
tion, the  referee  having  found  that  in  March,  1868,  the 
defendant  went  into  possession  of  the  said  premises, 
claiming  to  own  the  whole  thereof  under  title  derived 
from  the  said  Owen  Henderson,  and  that  by  going  in  to 
possession  after  taking  such  deed  and  claiming  to  own 
the  whole,  and  expressly  denying  the  plaintiff's  right 
to  any  portion,  and  on  demand  refusing  to  yield  pos- 
session of  any  portion,  he  had  subjected  himself  to  an 
action  by  the  plaintiff  to  recover  one  undivided  seventh 
of  said  premises. 

The  considerations  above  expressed  cover  most  all 
the  questions  raised  by  the  appellant's  counsel. 

The  judgment  and  order  should  be  affirmed. 

Habdik  and  Barker,  JJ.,  concurred. 


STEPHENSON  v.  HANSON ;— In  re  Application 
OF  William  J.  Hanson. 

City  Court  of  New  York,   Special  Term,  June, 

1884. 

§§  14,  812. 

0(mt€ffipt, — When   iurety  to  undertaking  ffuUty   of. — Punishment. — 

Effect  of  appeal  from  judgment  in  action  in  which 

undertaking  was  given. 

A  surety  to  an  undertaking  ^ho  falsely  swears  that  he  is  worth 
double  the  penalty  of  the  undertakiog  is  guilty  of  perjury,  which 
is  a  contempt  of  court,  [']  and  may  be  punished  therefor  by  a  fine 
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sufficient  to  indemnify  the  defendant  for  the  loss  and  injury  he  has 
sustained  thereby,  and  by  imprisoning  him  for  six  months  and  until 
the  fine  is  paid.[*] 

In  such  case,  where  the  undertaking  was  given  on  procuring  an  order 
of  arrest,  the  sureties*  liability  becomes  fixed  upon  the  date  of  the 
final  vacating  of  the  order  of  arrest,  and  the  fact  that  an  appeal 
has  been  taken  from  the  judgment  in  the  original  action  by  the 
plaintiff  therein  is  therefore  immaterial.  ['] 

The  power  to  punish  for  contempt  is  a  branch  of  the  common  law, 
adopted  and  sanctioned  by  the  constitution  of  this  state.  [^J 

Instance  of  a  case  in  which  a  surety  on  an  undertaking  was  guilty  of 
perjury.  [»,  «J 

(^Decided  July  28,  1884.) 

Motion  to  punish  surety  for  contempt  in  swearing 
falsely  as  to  his  pecuniary  responsibility. 

John  Kolter  was  a  surety  upon  an  undertaking,  on 
which  an  order  of  arrest  was  granted,  in  a  certain  ac- 
tion in  which  this  applicant  was  the  defendant,  and 
one  Stephenson  the  plaintiff ;  the  order  of  arrest  there- 
in was  vacated. 

Judgment  was  subsequently  recovered  by  Hanson 
against  the  surety  Kolter,  for  the  sum  of  $281.65, 
damages  and  costs,  sustained  by  reason  of  his  arrest. 

In  that  action  the  defendant  was  examined  as  to 
his  property,  upon  the  return  of  execution  wholly  un- 
satisfied, and  upon  the  facts  disclosed  this  motion  is 
made. 

Further  facts  are  stated  in  the  opinion. 

William  B.  TulliSj  for  the  motion. 

J.  C.  J.  Langhein^  opposed. 

Hyatt,  J. — It  is  conceded  that  on  June  9,  1883, 

the  surety  Kolter    signed  an    undertaking,   in   the 

usual  form,  as  surety  upon  an  order  of  arrest  in 

[']    the  action  of  Stephenson  v.  Hanson  ;  Hanson  al- 
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leges  tbat  he  also  jastified,  by  swearing  that  he  was 
worth  $600  over  and  above  all  his  debts  and  liabilities ; 
the  surety  deposes,  upon  his  examination  as  a  judg- 
ment debtor  in  the  action  of  Hanson  v.  Kolter,  that 
although  he  signed  and  executed  the  instrument  ^^  he 
did  not  go  before  any  notary  upon  that  bond,  and 
did  not  swear  to  the  affidavit  therein  ;  that  he  signed 
his  naiie  and  went  away  without  reading  the  docu- 
ment"; but  even  if  this  statement  is  true,  heat  the 
same  time  deposed,  that  in  the  same  action  ^'  he  signed 
a  second  undertaking,  marked  filed  July  20,  1883 ; 
that  he  signed  the  affidavit  of  justification  therein,  in 
the  office  of  a  lawyer  and  notary  public,  without 
reading  or  having  it  read  to  him,  and  supposes  that 
he  must  have  sworn  to  that  affidavit  before  the  notary 
public  ;  that  he  has  been  watchman  and  housekeeper 
since  May  1884,  and  prior  to  that  time  was  a  repairer 
of  billiard  tables  ;  that  he  is  married  and  supports  a 
family  ;  that  he  is  not  and  was  not  prior  to  June  6, 
1884  (date  of  the  order  for  his  examination  as  a  judg- 
ment debtor),  worth  anything  or  possessed  of  any  prop- 
erty, real  or  personal,  or  of  any  nature  whatsoever, 
except  household  furniture  exempt  from  execution  ; 
that  he  has  no  money  except  $500  in  the  bank,  and 
has  had  no  other  money  in  the  bank  for  over  a  year 
last  past." 

He  further  deposes  positively,  "I  have  been  in  no 
better  position  pecuniarily,  during  more  than  a  year 
last  past,  except,  that  I  acquired  in  the  Spring  of  1883 
a  contingent  interest  in  two  second-hand  billiard  tables, 
vnth  another,  paying  $60  apiece,  share  and  share  alike, 
as  part  owner  ;  in  October  1883,  I  was  paid  $75  for  my 
interest ;  we  advertised  them  for  sale  and  was  not 
offered  any  price  for  them,  but  think  we  could  sell 
them  for  about  $175  apiece  ;  I  desire  to  state  nothing 
to  my  foregoing  testimony." 

The  examination  was  subscribed  and  sworn    to 
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(after  having  been  read  to  him)  by  the  said  judgment 
debtor  June  9,  1884. 

Upon  the  17th  of  June,  1884,  his  examination  was 
continued.  He  then  deposed  as  follows :  **  Upon  my 
former  examination  I  was  not  represented  by  counsel, 
as  I  am  now  ;  I  reside  at  111  Fifth  Avenue,  New  York 
City  ;  I  am  watchman  and  housekeeper  at  that  place 
for  August  Belmont ;  I  have  been  with  him  as  watch- 
man fourteen  years  ;  when  I  was  examined  before,  I 
thought  that  reference  was  only  made  to  my  property 
in  this  city,  when  asked  about  my  property  ;  I  own 
three  lots  of  ground  in  Cook  county,  Illinois,  near 
Chicago ;  I  got  them  from  Thomas  Back,  to  whom  I 
loaned  $100 ;  I  produce  the  deed  he  gave  me  ;  he  has 
never  paid  any  part  of  the  loan  ;  the  date  of  the  loan 
was  February  23,  1878 ;  he  was  to  return  it  March 
23,  1878  ;  I  have  paid  taxes  ever  since  ;  it  is  free  and 
clear  of  incumbrances ;  in  the  year  1878  those  lots 
were  worth  $1,300,  and  they  have  increased  in  value 
since ;  I  have  seen  Mr.  Back  since,  he  said  he  had  no 
money,  could  not  pay  me,  and  cvas  sorry,  that  I  could 
keep  the  lots,  that  his  wife  was  dead  and  he  never 
could  pay  me ;  the  billiard'  tables  are  worth  $260 
apiece ;  I  did  not  read  the  undertakings  when  I  signed 
them,  they  were  not  explained  to  me  and  I  did  not 
know  what  they  were ;  when  I  signed  the  undertak- 
ings, I  considered  myself  worth  double  the  amount 
therein  mentioned,  and  do  so  now." 

Upon  his  cross-examination  he  testified  :  "I  knew 
I  was  signing  undertakings,  naturally  enough  I  knew 
when  I  signed  them,  I  must  be  worth  some  hundreds 
of  dollars ;  I  was  born  in  New  York  City ;  went  to 
primary  school,  also  night  school ;  I  can  read  ;  I  have 
taken  no  proceedings  tp  perfect  title  under  the  deed, 
I  don't  know  where  the  grantor  is,  have  not  seen  him 
for  a  year  last  past ;  I  paid  taxes  all  along,  the  yearly 
taxes  are  two  dollars  and  some  cents,  never  saw  the 
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lots,  my  idea  of  their  value  is  derived  from  the  con- 
sideration stated  in  Cumming's  deed  to  Back ;  I  don't 
know  whether  ihe  lots  are  improved  or  not,  nor  how 
far  they  are  from  Chicago  ;  I  have  heard  that  their 
valae  was  more  than  $1,300." 

After  a  carefal  examination  of  Kolter's  testimony 
as  thas  fally  set  forth,  I  cannot  reconcile  its  many  in- 
consistencies of  statement,  and  fail  to  find  either  ex- 
case  or  justification  for  the  positive  contradiction  of 
facts,  sworn  to  by  the  judgment  debtor  upon  his  first 
examination. 

Kolter  is  an  intelligent  man,  has  had  some  school- 
ing, his  occupation  calls  for  the  possession  of  judgment 
and  the  exercise  of  shrewdness,  it  would  natuft.lly 
surround  him  by  associations  tending  to  increase, 
rather  than  diminish,  those  faculties,  and  certainly, 
in  some  degree,  to  impress  him  with  a  sense  of  respon- 
sibility for  his  acts ;  he  knew  what  an  undertaking 
was  and  the  obligation  it  imposed,  that  on  each  occa- 
sion he  had  signed  the  undertaking,  and  upon  one  at 
least,  the  affidavit  of  justification;  he  claims  he  did  not 
swear  to  the  first,  but  supposes  he  did  to  the  second, 
before  the  notary  present ;  yet  upon  his  direct  exam- 
ination, June  17,  1884,  he  swore  "I  did  not  read  the 
undertakings  when  I  signed  them,  and  did  not  know 
what  I  was  signing ;"  and  then  upon  his  cross-examin- 
tion  he  swore  ''  that  it  entered  into  his  mind  what  he 
he  was  worth,  at  the  time  he  signed,  because  he  then 
knew  he  was  signing  undertakings,  and  that  naturally 
enough  he  knew  when  he  signed,  he  must  be  worth 
hundreds  of  dollars." 

On  the  first  examination  it  appears,  that  his  occu- 
pation as  night  watchman  and  housekeeper  commenced 
May  1884,  and  that  he  had  not  owned  any  property 
within  a  year  except  a  half  interest  in  two  second  hand 
billiard  tables,  for  which  he  accepted  $76,  although  he 
thought  they  could  be  sold  for  $175  apiece,  notwith- 
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Standing  they  had  been  advertised  and  no  offer  re- 
ceived for  them. 

On  Ills  second  examination  he  testified  that  his 
occupation,  as  formerly  sworn  to,  had  existed  for  the 
past  fourteen  years,  and  that  the  said  tables  were 
wortli  $250  apiece. 

The  judgment  debtor's  explanation,  of  his  contra- 
dictory statements,  made  at  the  two  examinations,  is 
insufficient,  and  under  all  the  circumstances,  incred- 
ible. I  cannot  believe  that  on  his  first  examination  he 
was  puzzled,  or  thought  that  the  examining  counsel 
referred  only  to  property  in  the  city.  When  asked  as 
to  his  real  and  personal  property,  he  positively  stated 
thaf  he  was  not  worth  anything  or  possessed  of  real 
or  personal  property  of  any  nature  whatsoever,  except 
what  he  expressly  claimed  was  exempt  from  execution 
(household  furniture);  that  he  had  been  in  no  better 
position  (June  9,  1884)  for  more  than  a  year  last 
past,  nor  within  that  time  owned  or  been  possessed  of 
any  other  property  except  the  billiard  tables.  It  is 
probable  that  it  occurred  to  the  mind  of  the  judgment 
debtor,  that  on  the  19th  of  July,  1883,  he  had  executed 
an  undertaking,  upon  an  order  of  arrest  and  had  sworn 
to  the  affidavit  of  justification,  annexed  thereto,  to  the 
effect  that  he  was  worth  $500  over  and  above  all  his 
debts  and  liabilities  ;  whereupon,  at  the  second  exam- 
ination, he  admitted  the  ownership  of  three  lots  of 
ground  in  Illinois,  conveyed,  together  with  a  gold 
watch,  by  one  Back  and  wife  to  secure  a  loan,  from 
him  to  them,  of  $100,  February  23,  1878,  and  that  the 
loan  had  never  been  paid  ;  that  he  had  seen  Back  a 
year  ago,  who  told  him  that  he  could  not  pay  and  that 
he  could  keep  the  lots ;  he  then  further  testified  that 
he  had  never  seen  the  lots  ;  that  he  knew  little  or 
nothing  about  them  and  had  heard  that  they  were 
worth  more  than  $1,300. 

The  most  plausible  inference  that  can  be  drawn 
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from  that  statement,  is  that  when  the  jadgment  debtor 
swore  that  he  had  no  jjroperty,  he  believed  the  lots  to 
be  without  any  value ;  and  in  view  of  their  abandon- 
ment, together  with  the  gold  watch,  and  of  the  entire 
absence  of  proof  of  any  value,  I  shajl  consider  their 
value  at  $100. 

My  judgment  therefore,  based  upon  all  the  facts 
before  me,  leads  to  the  conclusion,  that  when  the 
surety  executed  the  undertaking,  he  was  possessed  of 
five  dollars  in  the  Bowery  Savings  Bank,  an  interest  in 
two  billiard  tables  of  the  value  of  $75,  and  three  lots 
in  Illinois  of  the  value  of  $100,  property  amounting  in 
all  to  $180,  and  that  the  affidavit  of  justification  at- 
tached to  the  said  undertaking,  sworn  to  July  19, 1883, 
was  false. 

So  long  as  the  law  of  this  state  provides  for  arrest 
in  civil  proceedings,  its  requirements  should  be  en- 
forced with  literal  exactness.  The  defendant  Hanson 
was  entitled  to  two  sufficient  sureties,  as  provided  in 
section  659,  Code  of  Civil  Procedure,  and  he  would 
not  have  been  arrested  and  held  to  bail,  if  Kolter  had 
not  acted  as  surety,  and  falsely  sworn  that  he  was  worth 
the  sum  in  which  he  justified. 

It  is  no  slight  matter  to  deprive  a  person  of  his 
liberty,  and  cause,  or  aid  in  causing,  his  imprisonment 
without  due  process  of  law  ;  yet  this  surety  seems  to 
have  regarded  his  performance  as  a  most  trivial  one, 
and  frankly  testifies,  seemingly  as  an  adequate  apol- 
ogy, '*  that  he  went  on  the  undertaking  as  a  matter  of 
friendship  for  Mr.  Stephenson  and  received  not  one 
dollar  for  it." 

It  is  to  be  regretted  that  he  is  not  alone  in  his 
flimsy  view  of  the  law,  and  that  he  has  so  large  a 
following  of  others  who  regard  the  act  of  becoming  a 
surety,  as  simply  perfunctory,  and  not  one  of  the  nec- 
essary safeguards  against'  the  possible,  and  too  fre- 
VoL.  VI.— 4 
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qaent,  abases  and  perversions,  of  the  provisional  rem- 
edy of  arrest  in  civil  actions. 

The  surety  was  guilty  of  perjury,  which  is 
[•]    a  contempt  of   court  (Stackhouse   v.   French,  1 

Bing.  365). 

Section  2286,  Code  of  Civil  Procedure,  empowers 
the  court  to  punish  that  offense,  by  imposing  a  fine, 

sufficient  to  indemnify  the  defendant  for  the  loss 
[']    and  injury  he  has  sustained,  through  the  surety's 

misconduct,  and  by  imprisoning  him  for  six 
months,  and  until  the  fine  is  paid. 

The  power  to  punish  for  contempt  is  a  branch  of 

the  common  law,  adopted  and  sanctioned  by  the 
[*]    constitution  of    this  state  (Yates  v.   Lansing,  9 

Johns.  416 ;  Eagan  v.  Lynch,  3  N.  T.  Civ.  Pro. 
236). 

The  language  of  the  undertaking  fixes  the  maturity 

of  the  surety's  obligation,  upon  the  date  of  the 
[*]    order  (May  6,  16M),  finally  vacating  the  arrest; 

the  fact  that  the  plaintiff  has  appealed  from  the 
judgment  in  the  original  action  is  therefore  not  ma- 
terial. 

It  is  urged  that  the  surety  did  not  willfully  and 
knowingly  mislead  the  court,  and  intentionally  swear 
falsely  ;  if  so,  I  will  extend  to  him  the  benefit  of  the 
doubt,  and  will  not  inflict  the  punishment  of  six 
months'  imprisonment,  as  for  a  criminal  contempt. 

The  power  and  duty  of  the  court  is  to  redress  the 
wrong  of  the  injured  party  ;  it  can  make  no  difference 
to  him,  whether  the  contempt  was  designedly  or  neg- 
ligently committed,  his  loss  is  the  same  in  either 
event. 

The  actual  loss  occasioned  by  the  wrongful  act  of 
the  surety  Kolter  is  the  amount  of  the  judgment 
recovered  against  him  by  Hanson,  in  the  action  upon 
the  undertaking,  to  wit:  $281.65  with  interest,  and 
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$50,  allowed  as  reasonable  coansel  fee  for  the  legal 
services  required  in  the  proceedings. 

The  sarety  is  fined  that  amount  and  his  commit- 
ment is  directed  until  the  fine  is  paid. 


LAUDE  V.  SMITH,  Impleaded,  etc. 

Supreme  Coitbt,  Oneida  County,   Special  Term, 
July,  1883. 

§§  460,  1206. 

Atstion  fcr  dander  agaimt  married  woman — Mahing  husband  party  to. 

In  an  action  against  a  married  woman  for  slander,  her  hasband  can- 
not properly  be  made  a  party  defendant 
Sections  450  and  1206  of  the  Code  of  Civil  Procedure,  construed. 
{Defied  July  2,  1883.) 

Demurrer  to  complaint 

The  facts  are  safficiently  stated  in  the  opinion. 

/.  Mathews^  for  the  demurrer, 

8.  J.  Barrows^  opposed. 

Merwin,  J. — The  defendants  are  husband  and 
wife.  The  action  is  to  recover  damages  for  slander 
uttered  by  the  defendant  Loaisa  Smith,  of  and  con- 
cerning the  plaintiff.  It  is  not  alleged  to  have  been 
uttered  in  the  presence  or  by  the  direction  of  the  hus- 
band Thomas  Smith.  The  only  reason  for  making 
him  a  party  exists  in  the*^llegation  that  he  is  the  hus- 
band.   The  defendant  Thomas  Smith  demurs  to  the 
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complaint  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  him, 
and  that  he  is  not  a  proper  party.  So  that  the  ques- 
tion is  whether  the  husband  in  an  action  against  the 
wife  for  her  separate  personal  tort  is  a  proper  party 
defendant.  Judicial  opinion  on  this  subject  is  not  har- 
monious (Fitzgerald  c.  Quann,  1  If.  7.  Civ.  Pro.  273, 
Fitzsimons  v.  Harrington,  1  Id.  360  ;  Hoffman  v.  Lach- 
man,  1  Jd.  278,  note;  Berrien  v.  Steel,  Id.  £79,  note; 
Trebing  v.  Vetter,  12  Abb.  If.  C.  302,  note;  Muser  i?. 
Miller,  3  N.  Y.  Civ.  Pro.  388, 394).  I  am  theref  pre  called 
upon  to  form  an  opinion  for  myself.  Concededly, 
before  the  adoption  of  the  Code  of  Civil  Procedure, 
the  husband  was  a  necessary  party  defendant,  not  on 
theground  that  in  contemplation  of  law  he  was  guilty  of 
the  act,  but  from  the  incapacity  of  the  wife  to  be  sued 
without  her  husband  (Rowing  v.  Manley,  49  N.  T. 
192, 198).  Section  450  of  Code  of  Civil  Procedure,  when 
it  took  effect  in  1877,  was  as  follows :  "  In  an  action  or 
special  proceeding  a  married  woman  appears,  prose- 
cutes or  defends  alone  or  joined  with  other  parties  as 
if  she  were  single."  This  apparently  was  intended  to 
sweep  away  all  distinctions  between  ^feme  sole  and  a 
feme  covert^  in  respect  to  suing  and  being  sued,  and 
was  broad  enough  to  accomplish  the  purpose  (Jan- 
inski  V.  Heidelberg,  21  Hun,  439).  By  section  1206  of 
the  same  Code  it  was  provided  that  a  judgment  against 
a  married  woman  may  be  rendered  and  enforced  as 
if  she  were  single,  and  the  revisor  remarks  that  there 
seems  to  be  no  sufficient  reason  for  preserving  any 
longer  the  remnants  of  the  distinction  between  actions 
against  married  women  and  actions  against  other  per- 
sons. In  view  of  the  provisions  of  sections  450  and 
1206  it  would  seem  very  clear  that  the  reasons  of  the 
rule  requiring  the  husband  to  be  a  party  defendant 
were  entirely  gone  (65  111.  12b  ;  120  Mass.  89). 

At  common  law  the  husband  was  a  necessary  party 
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plaintiff  in  an  action  brought  for  personal  injuries  to 
the  wife.  This  rule  was  abrogated  by  the  provisions  of 
section  7,  of  chap.  90  of  the  Laws  of  1860,  as  amended 
by  section  3  of  chap.  172  of  1862  (Mason  v.  Marsh,  36 
Barb.  68  ;  Rumsey  v.  Lake,  66  How.  Pr.  339).  These 
provisions  were  repealed  by  the  repealing  acts  of  1880, 
chap.  245.  So  that  the  rights  of  married  women  to 
bring  actions  in  their  own  names  for  personal  injuries 
now  rests  on  section  460  of  the  Code.  (See  Revisor's 
note  to  section  1906.)  I  find  no  other  law  authorizing 
it.  Still  it  is  said  that  the  addition  by  amendment  in 
1879  to  section  460  of  the  words,  "  It  is  not  necessary 
or  proper  to  join  her  husband  with  her  as  a  party  in 
an  action  or  special  proceeding  aflfecting  her  separate 
property,"  call  for  the  construction,  now,  of  the  whole 
section  to  the  effect  that  in  actions  not  aflfecting  her 
separate  property,  the  husband  must  be  joined.  If 
that  is  so  then  in  all  actions  for  personal  injuries  of 
the  wife,  the  husband  must  be  a  party  plaintiflF. 

I  do  not  believe  any  such  result  was  intended.  The 
repeal  by  the  act  of  1880  of  the  provisions  of  1860-2, 
was  not  with  the  idea  that  married  women  should  be 
thrown  back  to  such  remedies  as  they  had  prior  to 
1860,  but  upon  the  theory  that  section  450  as  it  stood 
in  1880,  gave  them  in  substance  the  same  rights  they 
had  under  the  law  of  1862.  True,  the  reason  for  the 
amendment  of  1879  is  not  very  apparent.  Very  likely 
it  was  designed  to  apply  to  some  special  case  that  had 
somewhere  arisen.  At  most,  it  was  a  re-enactment  of 
what  then  in  fact  existed,  but  in  a  wider  and  more 
comprehensive  form.  Such  re-enactment  of  a  part 
should  not  aflfect  the  validity  of  the  remainder,  espec- 
ially when  important  rights  were  involved. 

In  my  opinion  the  husband  is  not  a  proper  party 
defendant.  The  demurrer  is  therefore  sustained  with 
leave  to  the  plaintiff  to  amend,  on  payment  of  costs  of 
demurrer. 
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LIDGBRWOOD    MANUFACTURING    COMPANY 
V.  BAIRD. 

SuPEBiOB  Court  of  the  City  of  New  York, 
Special  Term,  August,  1884. 

§§  600,  524. 
Pleading — Denial  in  ansteer  an  infarmatian  and  belief. 

Where  a  defendant  has  information  sufficient  to  form  a  belief  as  to 
the  truth  of  an  allegation  in  the  complaint,  but  no  personal  knowl- 
edge of  the  facts,  he  may  deny  it  on  such  information  and  belief. 
It  was  not  the  intention  of  the  legislature  to  compel  a  party  to 
admit  an  allegation  that  he  is  satisfied  is  false,  but  of  which  he  has 
no  personal  knowledge,  or  else  commit  perjury  by  an  absolute  de- 
nial or  an  allegation  of  want  of  information  sufficient  to  form  a 
belief. 

Pratt  Manufacturing  Co.  «.  Jordan  Iron,  &c.  Co.  (5  If.  T,  Oiv,  Pro, 
873),  distinguished;  Brotherton  v.  Downey  (21  Bun^  436),  fol> 
lowed. 

{Decided  August  1,  1884.) 

Motion  to  strike  out  certain  allegations  of  tlie  com- 
plaint as  irrelevant  and  redundant. 

The  plaintiff,  a  domestic  corporation,  brought  this 
action  to  recover  certain  chattels  which  it  alleges  the 
defendant  wrongfully  detains  from  it.  The  defend- 
ant claims  to  own  the  chattels,  having  purchased  them 
from  the  one  who  bought  them  at  the  foreclosure  of  a 
chattel  mortgage  thereon  made  by  one  Palmer  Sessions. 
The  plaintiffs  aver  that  Mr.  Sessions  was  a  mere  bailee 
of  the  chattels,  while  the  defendant  asserts  that  he 
was  the  owner. 

In  his  answer  the  defendant  denied  several  allega- 
tions of  the  complaint,  among  others  those  alleging 
ownership  in  plaintiff  and  the  wrongful  detention  by 
defendant,  upon  information  and  beUef. 
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James   White,  for  the  motion. 

Cited  Heckettt?.  Richards,  11 N.  Y.  Legal  Obs.  316  ; 
Pratt  M'f  g.  Co.  v.  Jordan  Iron,  &c.  Co./s  JV,  Y.  Civ. 
Pro.  372;  Swinbarn  v.  Stockwell,  58  Hem.  Pr.  312^ 
Therasson  v.  McSpedon,  2  HilL  1 ;  Code  Civil  Proce- 
dure, §  500  ;  Code  of  1848,  §  128  ;  Code  of  1849,  §  149. 

Joseph  Fettretch  {Thomas  B.  CooJc^  attorney), 
opposed. 

Ingraham,  J. — The  denial  in  the  answer  in  this  case 
differs  from  the  answer  in  Pratt  M'f  g  Co.  v.  Jordan  Iron 
&c.  Co.  (5  N.  F.  Civ.  Pro.  372),  and  is  in  form  similar 
to  the  answer  in  Brotherton  v.  Downey  (21  Hun,  436). 
The  defendant  having  information  sniBcient  to  form  a 
belief  as  to  facts  in  the  2d  paragraph  of  the  complaint 
but  without  personal  knowledge  of  such  facts,  would 
be  guilty  of  perjury  under  section  524  of  the  Code  if 
be  either  denied  the  allegation  absolutely  or  alleged 
he  had  no  knowledge  or  information  sufficient  to  form 
a  belief  of  their  truth.  The  note  to  section  524  says 
that  one  of  the  objects  of  this  section  was  to  compel 
the  pleader,  when  the  denial  is  on  information  or  be- 
lief, to  state  such  facts  in  the  answer  itself.  See  Mr. 
Throop's  note  to  section  524.  I  do  not  think  that  it 
could  have  been  the  intention  of  the  Legislature  to 
compel  a  party  to  admit  an  allegation  that  he  is  satis- 
fied is  false,  but  of  which  he  has  no  personal  knowl- 
edge, or  else  commit  perjnry  by  an  absolute  denial  or 
an  allegation  of  want  of  information  sufficient  to  form 
a  belief.  I  will  therefore  follow  Brotherton  v.  Dow- 
ney {supra).    Motion  denied,  but  without  dosts. 
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ALLEN,  Respondent,  v.  SWAN,  Appellant. 

Supreme  Court,  Fourth  Department,  General 
Term,  October,  1883. 

§§  3016,  3070. 

JustMa  court — When  offer  to  reduce  verdict  may  he  made — Effect  of  such 

offer  made  after  judgment— PoU)er  of  justice  to  alter  or  change 

record — Appeal — Eight  to  costs. 

A  justice  of  the  peace  upon  the  receipt  of  a  verdict  in  an  action 
tried  before  him  should  forthwith  render  judgment  and  enter  it  in 
his  docket.  After  he  has  done  so  he  is  without  jurisdiction  or 
authority  to  alter  or  change  the  record  in  any  respect. 

After  judgment  has  been  rendered  and  entered  in  an  action  in  a 
justice^s  court  an  offer  by  the  successful  party  to  reduce  the  judg- 
ment is  wholly  ineffectual  for  that  purpose  and  the  judgment  re- 
mains ns  it  was  entered,  notwithstanding  an  entry  by  the  justice  in 
bis  docket  of  the  fact  that  the  offer  had  been  made.  Section  3016 
of  the  Code  does  not  recognize  any  such  proceeding  but  merely 
authorizes  the  party  in  whose  favor  a  verdict  is  rendered  to  remit 
a  part  and  take  judgment  for  the  residue. 

Where  in  an  action  in  a  justice's  court  judgment  was  entered  in  favor 
of  the  plaintiff  for  $34.50  damages,  and  $18.87  costs,  and  the  plaint- 
iff thereafter  offered  to  reduce  the  judgment  to  $19.21  and  costs, 
and  the  defendant  appealed  from  the  judgment  and  the  plaintiff 
thereupon  offered  to  allow  judgment  to  be  rendered  in  the  appel- 
late court  in  her  favor  for  $19.21,  and  $18.47  costs  of  the  court  below 
and  the  defendant  served  a  notice  that  he  accepted  so  much  of  the 
offer  as  related  to  damages  and  rejected  so  much  as  related  to  costs, 
and  a  trinl  was  had  in  the  appellate  court  which  resulted  in  a  ver- 
dict in  plain  tiff^s  favor  for  $19.21  iHeld^  that  the  defendant  was 
entitled  to  the  costs  of  the  appeal. 

(Decided  April,  1884.) 

Appeal  from  Onondaga  county  court  denying  mo- 
tion of  defendant  for  retaxation  of  costs  herein,  and 
that  the  clerk  be  directed  to  tax  costs  in  his  favor. 
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This  action  was  originally  tried  in  a  justice's  coart 
in  the  city  of  Syracuse,  before  a  jury.  The  complaint 
was  upon  an  assigned  account  for  work,  labor  and 
services,  and  the  plaintiff  demanded  judgment  for 
$19.21.  The  answer  was  a  general  denial,  payment, 
and  a  counter-claim  for  more  than  $50.  The  jury 
in  the  court  below  rendered  judgment  in  favor  of 
plaintiff  for  $34.50,  being  $15.29  more  than  was  de- 
manded in  the  complaint  or  proved  upon  the  trial, 
and  the  justice  immediately  entered  judgment  in  favor 
of  plaintiff  for  $84.50  damages  and  $18.87  costs,  in  all 
$53.37. 

The  next  day,  and  before  any  further  steps  were 
taken  in  the  action,  the  plaintiff  filed  with  the  justice 
an  offer  in  writing  to  remit  the  excess  over  the  amount 
for  which  judgment  was  demanded  in  the  complaint. 

The  justice  refused  to  modify  the  formal  entry  of 
judgment  in  his  docket,  but  made  a  minute  of  the  fact 
that  the  offer  had  been  made  in  his  docket. 

On  December  1,  1882,  the  appellant  duly  appealed 
to  the  Onondaga  county  court  for  a  new  trial  on  the 
merits. 

On  December  4,  1882,  the  respondent  served  on 
appellant  an  offer  under  section  3070  of  the  Code  of 
Civil  Procedure,  "  to  allow  judgment  to  be  rendered 
in  the  county  court  of  Onondaga,  in  favor  of  Anna  M. 
Allen  and  against  George  E.  Swan,  for  the  sum  of 
$19.21  damages,  with  $18.87  costs  of  the  court  below," 
and  the  appellant's  attorneys  thereafter  served  on  the 
respondent's  attorneys  an  offer  accepting  the  respon- 
dent's offer  of  compromise,  so  far  as  the  same  related 
to  the  $19.21  damages,  but  declined  the  balance  which 
related  to  the  $18.87  costs. 

The  cause  in  due  time  came  to  trial  in  the  county 
court,  before  the  court  without  a  jury,  a  jury  having 
been  waived,  and  the  defendant  offering  no  evidence, 
judgment  was  rendered  in  favor  of  the  plaintiff  for 
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$19.21  damages,  being  the  precise  sam  to  which  plaint- 
iff had  already  twice  offered  to  reduce  her  judgment. 

The  plerk  against  appellant's  objection  taxed  costs 
of  the  appeal  in  favor  of  the  respondent.  The  appel- 
lant thereupon  moved  in  the  county  court  for  an  order 
setting  aside  the  clerk's  taxation  of  costs,  and  allowing 
costs  to  appellant.  The  county  court  denied  this 
motion  and  affirmed  the  order  of  the  clerk.  From  the 
order  of  the  county  court  this  appeal  is  taken. 

Jay  EJive  {Gray  AEJine^  attorneys),  for  appellant. 

Section  3016  does  not  authorize  or  permit  a  party  to 
reduce  a  judgment  already  recovered,  but  upon  the 
rendering  of  the  verdict,  to  remit  any  part  thereof  and 
take  judgment  for  the  residue.  Before  the  Code  there 
was  a  similar  statute. .  .  .  3  H.  8.  (Banks'  6th  ed.)  418. 
....  It  is  fairly  held  under  this  last  statute  that  the 
remision  must  be  made  before  judgment  is  entered. 
2  Waifs  Law  and  Practice^  688-698.  After  judgment 
has  been  entered  it  cannot  be  changed  and  is  conclu- 
sive.   2  Id.  701-702. 

J.  Page  Munro  {Hancock  &  Munro^  attorneys),  for 
respondent. 

Under  section  3016  of  the  Code  of  Civil  Procedure, 
the  party  in  whose  favor  a  verdict  or  judgment  is  ren- 
dered may  remit  any  portion  thereof  at  any  time  either 
before  or  after  judgment,  until  the  aggrieved  party  has 
served  his  notice  of  appeal,  and  the  cause  being  there- 
by removed  to  another  court,  the  jurisdiction  of  the 

justice  has  ended Statutes  providing  for  com- 

t)romises  of  this  character  are  intended  to  prevent  and 
suppress  needless  litigation  and  should  be  so  construed 
as  to  cArry  out  the  intention  of  the  law-makers. 
Wynkoop  v.  Holbert,  43  Barb.  266. 

The  right  to  remit  a  portion  of  an  excessive  verdict 
before  judgment  in  justice's  court  was  settled  before 
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the  adoption  of  the  new  Code.  Burger  v.  Kortright,  4 
Johns.  414.  ... 

If  under  section  8016  the  respondent  was  entitled  to 
make  the  offer  which  she  has  made,  after  the  rendi- 
tion of  judgment,  then  she  was  entitled  as  a  matter  of 
right  to  have  the  judgment  modified  upon  the  justice's 
docket  to  correspond  therewith.  The  act  of  the  justice 
in  so  modifying  the  docket  would  have  been  not  a  judi- 
cial but  a  ministerial  act,  and  although  the  actual 
formal  modification  was  not  made,  it  will  be  regarded 
by  the  appellate  court  as  having  been  made.  Stephens 
V.  Santee,  49  If.  Y.  36  ;  Bradner  v.  Howard,  76  Id.  417- 
419.  ... 

If  section  3016  provided  only  for  the  remission  of 
the  verdict  of  a  jury,  or  of  some  portion  thereof,  there 
might  be  some  ground  for  believing  that  the  remission 
must  be  made  before  judgment.  But  the  section  also 
provides  that  the  remission  may  be  made  in  the  case 
of  "  the  decision  of  a  justice  without  a  jury."  In  the 
latter  case  the  remission  can  in  no  case  be  made  till 
after  judgment,  because  the  decision  of  the  justice  is 
the  judgment.  Bouvier  defines  the  term  '* decision" 
thus:  "A  judgment  given  by  a  c6mpetent  tribunal." 
This  definition  is  applicable  to  our  justice's  courts,  be- 
cause the  statute  has  never  provided  for  any  mode  of 
announcing  the  decision  of  a  justice  of  the  peace  be- 
fore judgment,  or  otherwise,  than  by  eMering  judg- 
ment upon  his  decision.  .  .  . 

In  Seaman  v.  Ward  (1  Hilt.  62,  53),  the  court  say  : 
'*  There  is  no  such  thing  as  a  judgment  rendered  in 
the  mind  of  the  justice.  Judgment  is  a  judicial  act, 
not  a  mental  resolution.  It  is  not  enough  that  the 
judge  concludes  to  render  judgment ;  he  must  declare 
it.  He  must  declare  it  by  an  oflScial  act,  such  as  in- 
dorsing an  entry  or  minute  of  his  decision  upon  the 
process  returned  before  him,   from  which  the  clerk 
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dockets  or  registers  the  judgment,  as  it  has  been  ren- 
dered by  the  justice.  .  .  . 

After  the  appeal  was  taken  the  respondent  duly 
served  an  oflFer  under  section  3070  to  allow  judgment 
to  be  entered  in  his  favor  as  already  stated,  for  $19.21 
damages,  and  $18.47  costs  of  the  court  below.  .  .  . 

Under  the  old  practice  pursuant  to  section  371  of 
the  Code  of  Procedure,  the  rule  was  always  in  the  offers 
made  upon  both  sides  to  separate  the  damages  and 
costs.  Myers  v.  White,  37  Bow.  Pr.  393 ;  4  WaWs  Pr. 
397,  ad  fin.  413,  ad  fin. 

Barker,  J. — ^Upon  the  receipt  of  the  verdict  it  is 
the  duty  of  the  justice  forthwith  to  render  judgment 
and  enter  it  in  his  docket-book  {Code^  §  3015). 

All  agree  after  the  performance  of  this  act  he  is 
without  jurisdiction  or  authority  to  alter  or  change  the 
record  in  any  respect.  In  my  opinion,  the  offer  of  the 
plaintiff  to  reduce  the  judgment  was  wholly  ineffective 
for  that  purpose,  and  that  it  remained  as  it  was 
entered,  a  judgment  for  $34.60  damages  and  $18.87 
costs,  notwithstanding  the  entry  made  by  the  justice. 
Section  3016  does  not  recognize  any  such  proceedings. 
It  is  merely  a  statutory  permission  authorizing  the 
party  in  whose  favor  the  verdict  is  rendered  to  remit 
any  portion  thereof,  and  take  judgment  for  the  residue. 
A  record  of  judgment  made  up  and  entered  according 
to  the  rules  and  practices  of  the  court  in  which  the 
action  is  pending  cannot  be  altered  or  amended  by  an 
ex  parte  motion  of  either  party  ;  this  is  a  general  rule 
applicable  to  all  courts.  The  offer  of  the  plaintiff  to 
reduce  the  judgment,  and  the  entry  made  by  the  jus- 
tice in  his  docket  is  a  proceeding  unknown  to  the  law. 

There  is  no  power  or  authority  vested  in  any  court 
or  officer  to  regulate  the  practice  by  which  such  a  re- 
sult may  be  reached.  To  admit  the  right  of  the  plaint- 
iff to  make  and  file  an  offer  with  a  view  of  altering  the 
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record,  would  be  mischievous,  misleading,  and  often 
result  in  dispute  and  contentions  between  the  parties. 
If  the  party  in  whose  favor  the  judgment  is  entered 
may  authorize  the  justice  to  modify  the  same  by  re- 
ducing the  amount  thereof,  he  may  do  it  any  moment 
before  the  notice  of  appeal  is  served.  This  might  be 
done  by  the  party  claiming  the  right,  at  such  time  and 
tinder  such  circumstances,  as  to  make  it  exceedingly 
difficult  for  the  party  feeling  aggrieved  by  the  judg- 
ment to  determine  whether  his  interest  would  be  best 
served  by  acquiescing  in  the  judgment  as  reduced  by 
the  offer,  or  to  seek  further  modification  by  appeal. 
In  this  case  it  does  not  appear  that  the  appellant  had 
notice  at  the  time  he  served  notice  of  his  appeal,  that 
the  offer  had  been  made  and  tiled,  and  that  the  justice 
had  made  an  entry  in  his  docket  of  the  fact.  If  the 
offer  as  made  and  filed  with  the  justice  had  been 
brought  to  the  appellant's  attention,  he  could  not  have 
determined  by  an  inspection  of  the  same  whether  or 
not  the  attorney  who  signed  it  in  the  name  of  the 
plaintiff  was  authorized  to  make  the  offer.  The  in- 
strument is  not  acknowledged  by  the  plaintiff,  nor  is 
it  accompanied  with  any  evidence  that  the  attorney 
who  executed  it  was  authorized  to  perform  the  act. 

In  my  opinion  the  appellant  was  entitled  to  the 
costs  of  appeal  in  the  county  court,  and  that  it  should 
be  so  ordered. 

Order  reversed  and  costs  awarded  to  appellant, 
with  costs. 

Smith,  P.  J.,  and  Hardin,  J.,  concurred. 
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JISTATE  OF  CALEB  B.  Lb  BARON,  Deceased. 

Surrogate's  Court,  Kings  County,  July,  1884. 

§§  828,  829,  2750. 

Proof  of  claim  against  decedenfs  estate. — Efiidence  by  claimant  of  per» 
sonal  transactions  with  deceased. -^Dd>ts  not  discharged  by  dis- 
charge in  bankruptcy. — Adminisi/rdtor. — Subrogation 
of  claim  of  for  money  paid  to  redeem  real 
property  from  tax  sale  in  place  of 
lien  of  taxes. 

The  fact  that  claims  against  a  decedent^s  estate  have  been  presented 
to  the  administrator,  and  by  him  admitted  to  be  valid  claims  against 
the  estate,  establishes  jorima/ae^  their  validity,  and  puts  the  burden 
of  proving  tlieir  invalidity  upon  those  who  object  there  to.  [^] 

To  exclude  evidence  under  section  829  of  the  Code  of  Civil  Proce- 
dure, which  provides  that  *^  a  person  or  a  party  interested  in  the 
event  .  .  .  shall  not  be  examined  in  his  own  behalf  or  in^ 
terest  .  .  .  against  the  executor,  administrator  or  survivor  of 
a  deceased  person  .  .  .  concerning  a  personal  transaction  or 
communication  between  the  witness  and  the  deceased  person, '| 
etc.,  the  case  must  be  brought  strictly  within  the  wording  of  the 
statute  ;  it  isnot  enough  to  be  within  its  spirit. [', ']  Accordingly,' 
HtUd^  where  claims  against  a  deccdent^s  estate,  which  were  ad- 
mitted by  the  administrator  and  not  objected  by  the  decedent's 
survivors,  were  supported  by  the  testimony  of  the  claimants,  that  a 
mere  creditor  could  not  take  advantage  of  it.  [*,  '] 

Where  a  bankrupt  willfully  and  fraudulently  omits  the  names  and 
claims  of  certain  of  his  creditors  from  his  schedule  of  debts,  and 
gives  them  no  notice  of  the  application  for  his  discharge,  the  dis- 
charge can  be  attacked  by  them  after  his  decease  in  a  proceeding 
in  the  surrogate's  court  for  the  settlement  of  his  estate,  and  so 
far  as  the  discharge  affecte  such  creditors  it  is  inoperative. [^] 

Where  an  administrator  in  order  to  prevent  the  waste  or  loss  of  the 
real  property  of  his  decedent  redeemed  the  same  from  tax-sale  and 
paid  the  taxes,  and  it  appeared  that  such  real  property  was  the  only 
property  of  any  value  left  by  the  deceased,  and  that  his  debts 
exceeded  the  value  of  all  his  property  :—JS<?2i,  that  while  the 
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administrator  strictly  had  nothing  to  do  with  the  real  estate  of  the 
decedent,  |*]  the  sum  paid  by  him  with  interest  from  the  date  of 
payment  should  be  allowed  as  a  preferred  claim  against  the  de- 
cedent, and  he  sho*.ild  be  subrogated  to  the  right  the  state  had 
against  the  property  for  the  unpaid  taxes.  ['•,  '*] 

Bachelder  «.  Low  (8  NaVL  Banh'cy,  Beg.  577);[*]  Poillon  «.  Law- 
rence (77  N,  7.  211),  [']  followed. 

{Bedded  July  18,  1884.) 

Application  for  the  sale  of  decedent's  property  to 
pay  his  debts. 

The  opinion  states  sufficient  facts. 

Blanohard^  Oay  <&  Phelps^  for  administrator,  and 
for  Mary  E.,  Oceana  H.  and  AnnaG.  Le  Baron. 

Oeorge  Wilcox^  Rufus  L.  ScoUj  Wilson  M.  Powell, 
Adrian  Van  Sinderen  and  A.  W.  Oleason^  for  creditors. 

Beroen,  Surrogate. — ^This  is  an  application  brought 
under  section  2750  of  the  Code  of  Civil  Procedure,  di- 
recting the  sale  of  real  property  of  a  deceased  person 
for  the  payment  of  his  debts. 

Upon  the  return  of  the  citation  a  number  of  cre- 
ditors appeared  and  (presented  their  claims. 

The  claims  of  Anna  G.  Le  Baron  for  $2,405.87; 
Oceana  H.  Le  Baron  for  $19,805.50  ;  and  Mary  E.  Le 
Baron  for  $23,372.53,  and  of  the  administrator  for  the 
sum  of  $926.40  were  disputed. 

It  appears  by  the  evidence  that  the  personal  prop- 
erty is  insufficient  to  pay  the  debts  of  the  decedent, 
and  therefore  the  creditors  are  compelled  to  resort  to 
the  real  estate  of  the  decedent  for  the  payment  of  the 
same. 

It  also  clearly  appears  that  the  debts  of  the  de- 
cedent are  largely  in  excess  of  the  value  of  the  real 
estate,  and  that  in  no  event  could  the  creditors  re- 
ceive more  than  a  small  jpro  rato  amount  of  their  claims. 
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William  A.  Jones,  who  has  presented  and  proved  his 
claim,  objects  to  the  claims  of  the  Le  Baron  family,  to 
wit :  Oceana  H.  Le  Baron,  Mary  E.  Le  Baron,  and 
Anna  G.  Le  Baron,  who  are  sisters  of  the  decedent. 

First,  Upon  the  ground  of  the  proof  of  the  in- 
debtedness is  too  indefinite. 

Second.  That  under  section  829  of  the  Code,  all  the' 
evidence  of  these  parties  concerning  conversations  or 
transactions  with  Caleb  B.  Le  Baron  should  be  ex- 
cluded. 

Third.  That  the  discharge  in  bankruptcy  of  Caleb 
B.  Le  Baron  estops  these  claimants  from  establishing 
their  claims. 

I  have  carefully  reviewed  all  the  testimony  tajken 
in  these  proceedings,  and  am  of  the  opinion  that  these 
claims  were  sufficiently  proved,  unless  the  testimony 
given  by  the  claimants  as  to  the  conversations  and 
transactions  with  the  decedent  should  be  stricken  out. 

It  appears  from  the  account  of  the  administrator 
on  file  in  this  office,  and  the  evidence  in  these  proceed- 
ings, that  the  administrator  had  admitted  these  claims. 

The  petitioning  creditor  simply  objects  to  the  said 
claims,  but  offers  no  evidence  to  show  that  they  are 
not  valid. 

It  seems  to  me  that  the  claims  having  been  pre- 
sented to  the  administrator,  and  by  him  admitted 
[']    to  be  valid  claims  against  the  estate,  establishes 

prima  facie  their  validity,  and  puts  the  burden  of 
proof  upon  the  objector.  Matter  of  Eraser  (92 iT.  J. 
239). 

Section  828  of  the  Code  declares  "that  a  person 
shall  not  be  excluded  or  excused  on  account  of  in- 
terest, except  as  otherwise  specially  provided." 

Nor  do  I  think  that  it  comes  within  the  exception 

provided  in  section  829  of  the  Code,   which  de- 

[■]    clares,  '*  that  a  person  or  a  party  interested  in  the 

event  ....  shall  not  be  examined  in  his  own  be- 
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half  or  interest  ....  against  the  executor,  adminis- 
trator or  sarvivor  of  a  deceased  person  ....  con- 
cerning a  personal  transaction  or  communication  be- 
tween the  witness  and  the  deceased  person  ....  ex- 
cept when  the  executor,  administrator  or  survivor 
....  is  examined  in  his  own  behalf  concerning  the 
same  transaction  or  communication." 

To  exclude  evidence  under  this  section,  the  case 
n    must  be  brought  strictly  within  the  woiding  of 
the  statute;  it  is  not  enough  to  be  within  its  spirit. 
Severn  7).  National  Bank  of  Troy  (18  HuUy  228) ;  Lob- 
dell  V.  Lobdell  (36  N.  Y.  327). 

The  testimony  referred  to  is  not  against  the  ad- 
n    ministrator  or  survivor  as  the  statute  says  it  must 
be.    The  administrator  admits  the  claims,  and  the 
survivor  does  not  object  to  the  evidence. 

The  objector  is  merely  a  creditor  of  the  decedent ; 
n    the  statute  was  enacted  to  protect  the  representa- 
tives of  deceased  persons,  and  they  are  the  only 
persons  who  can  take  advantage  of  it. 

The  claimants  in  this  proceeding  are  the  sisters, 
heirs  and  survivors  of  the  decedent.  They  loaned  him 
a  large  portion  of  their  property  and  trusted  implicitly 
in  his  integrity  and  ability  to  pay  them. 

In  my  opinion  they  have  a  strong  legal  and  moral 
claim  upon  his  estate  for  the  payment  of  the  same. 
The  only  question  remaining  to  be  determined  is,  does 
the  discharge  in  bankruptcy  of  Caleb  B.  Le  Baron  in 
1868  operate  as  a  discharge  of  these  claimants'  debts  % 

It  appears  from  the  evidence  that  the  claim  of  Anna 
G.  Le  Baron  arose  after  the  discharge  was  granted, 
and  therefore  is  not  affected  by  it,  and  that  the  por- 
tions of  the  claims  of  Oceana  H.  Le  Baron  and  Mary 
K  Le  Baron  which  arose  prior  to  the  granting  of  the 
discharge  are  not  barred  by  it,  inasmuch  as  the  pro- 
ceedings in  bankruptcy  of  Caleb  B.  Le  Baron  omitted 
to  mention  them  lis  creditors,  and  that  they  did  not 
Vol.  VL— 5 
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receive  any  notice  of  the  said  proceedings,  and  that 
they  had  no  knowledge  that  he  had  been  discharged 
in  bankruptcy. 

I  am  of  the  opinion  from  the  evidence  that  the  de- 
cedent, Caleb  B.  Le  Baron,  willfully  and  fraudulently 
omitted  their  names  from  the  schedule  of  his  debts  in 
bankruptcy  ;  that  he  never  caused  them  to  be  notified 
of  the  said  proceedings  for  his  discharge,  that  he  knew 
he  was  in  debt  to  these  claimants,  his  sisters,  and 
knew  where  they  resided,  as  they  frequently  visited 
him  at  his  office  during  and  before  the  time  when  the 
proceedings  in  bankruptcy  were  in  progress.  He  com- 
menced in  1850  paying  money  on  account  of  his  in- 
debtedness to  each  of  his  said  sisters,  and  continued 
so  doing  until  within  a  month  of  his  death.  By  omit- 
ting their  names  from  the  schedules  in  bankruptcy  and 
keeping  them  and  each  of  them  in  entire  ignorance  of 
his  proceedings  therein,  he  deprived  them  of  the  right 
to  resist  his  discharge  or  to  participate  in  their  share 
of  the  dividends  of  his  assets. 

In   the  case  of    Bachelder  t.  Low  (8  N^ail. 
[•]    BanKcy  Meg.  571),  it  was  held,  that  the  discharge 

is  to  be  pleaded  in  suits  upon  claims  in  courts 
where  pending,  and  those  courts  must,  to  some  extent, 
determine  the  validity  and  effect  of  the  pleas.  No 
other  court  could  consider  them  and  render  judgment 
upon  them  in  those  cases.  The  provision  in  the  same 
section,  that  the  certificate  shall  be  conclusive  evidence 
of  the  fact  and  regularity,  seems  to  relate  to  the  mode 
of  proof  of  the  discharge,  and  not  the  effect  of  it  when 
proved.  As  now  understood  the  provisions  of  the 
bankrupt  act  do  not  prevent  plaintiffs  from  contesting 
the  validity  of  the  discharge,  as  to  them,  in  this  court, 
by  showing  that  it  was  obtained  upon  proceedings  of 
which  they  were  fraudulently  deprived  of  notice.     In 

the  case  of  Poillon  v.  I^awrence  (77  iT.  F.  211), 
f]    it  was  held,  that  where  a  bankrupt  applied  for  a 
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discharge  in  a  name  other  than  the  one  in  which 
he  contracted  the  debt,  thns  depriving  the  creditor  of 
any  notice  of  the  application  for  his  discharge,  that  it 
conld  be  attacked  in  the  conrt  in  which  the  creditor 
sought  to  establish  bis  claim,  and  that  the  discharge 
would  be  held  inoperative  as  to  the  debt  of  the  credi- 
tor defrauded  thereby,  by  reason  of  the  failure  to 
make  him  a  party  to  the  proceeding,  by  proper  publi- 
cation or  otherwise. 

I  am  therefore,  led  to  the  conclusion  that  by  reason 
of  the  bankrupt  having  willfully  and  fraudulently 
[*]  omitted  the  names  and  claims  of  his  sisters  from 
his  schedule  of  debts  and  not  having  gi^en  them 
any  notice  of  the  application  for  his  discharge,  that 
the  discharge  can  be  attacked  by  them  in  this  court, 
and  that  so  far  as  the  same  affects  said  sisters  it  is  in- 
operative. 

In  reference  to  the  claim  of  the  administrator  for 
having;  paid  taxes  upon  property  at  East  New  York, 
Kings  County,  amounting  to  $926.40  on  November  20, 
1883,  it  appears  from  the  evidence,  that  the  same  had 
accumulated  upon  the  property  now  sought  to  be  sold 
under  these  proceedings  for  the  years,  1871,  1872, 1873, 
1874,  1875  and  1876,  and  the  property  was  sold  by  the 
state  comptroller  for  arrears  of  taxes  of  those  years, 
and  that  the  administrator  redeemed  the  same  on  the 
20th  day  of  ^November  1883,  in  order  that  the  proper- 
ty might  not  be  charged  with  the  additional  interest 
of  ten  ij^T  cent. 

While  the  administrator,  strictly,  has  nothing  to 
do  with  the  real  estate  of  the  decedent,  and  has 
[•]  no  right  to  apply  the  personal  property  in  pay- 
ment of  claims  against  the  real  estate,  still,  the 
only  property  the  decedent  left  of  any  value  was  this 
real  estate  in  question,  and  the  administrator  hav- 
ing acted  in  good  faith  and  for  the  best  interest  of 
the  estate  in  redeeming  the  property  from  the  sale  for 
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the  unpaid  taxes,  which  had  been  levied  and  confirmed 

as  a  lien  npon  this  real  estate  prior  to  the  death  of  the 

decedent,  I  think  that  the  same  should  be  allowed  to 

the  administrator  as  a  preferred  claim  against  the 

["]    decedent,  with  interest  thereon  from  November 

20, 1883.    For  if  it  had  not  been  redeemed,  the 

taxes  would  still  remain  as  an  existing  and  first  lien 

upon  this  property.    The  administrator  having  paid 

them,  he  should  be  subrogated  to  the  right  the 

["]    state  had  against  the  property  for  the  unpaid 

taxes. 

I  am  of  the  opinion,  that  the  following  claims  are 
entitled  to  preference  in  the  following  order,  to  wit : 

Ist.  The  claims  of  the  administrator  for  the  amount 
paid  by  him  to  the  state  treasurer,  November  20, 1883, 
to  redeem  the  property  in  question  from  the  sale  of 
taxes,  with  interest  from  that  date,  $926.40.  Interest 
from  November  20,  1883. 

2d.  Long  Island  Bank  judgment  against  decedent, 
$462.16.    Interest  from  June  19,  1876. 

3d.  Balance  due  on  judgment  recovered  by  C.  Van 
Brunt  and  others  against  decedent,  $282.07.  Interest 
from  March  4,  1882. 

[Here  followed  a  list  of  general  claims  proved 
against  the  estate.] 

A  decree  may  be  entered  in  accordance  with  this 
opinion  upon  two  days'  notice. 
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SWEET  V.  SANDERSON  BROTHERS  STEEL 
COMPANY. 

SUPKEHE    COUBT,    OnEIDA    CoUNTY,   SPECIAL  TeBM, 

Apbil,  1884. 

§§  419,  422,  479. 

Complaint. — Effect  (f  tmvnee  of,  qfter  service  of  iummani  and  btfore 
appearance  of  defendant. 

Where  a  copy  of  the  complaint  in  an  action  was  served  on  the  defend- 
ant two  days  after  the  summons  was  served  and  before  he  had 
appeared  :  Held,  that  the  plaintiff  acquired  no  rights  thereunder  ; 
that  a  motion  by  the  defendant  to  set  aside  the  service  was  proper, 
and  should  be  granted,  notwithstanding  he  had  returned  the  copy 
complaint  to  the  plaintiff. 

(Decided  AprU  19,  1884.) 

Motion  by  defendant  to  set  aside  the  service  of  a 
copy  of  the  complaint. 

This  a'ction  was  commenced  April  1,  1884,  by  the 
service  of  the  summons  on  the  president  of  the  de- 
fendant. On  April  3,  and  before  the  summons  had 
passed  from  his  possession,  a  copy  of  the  complaint 
was  served  on  him,  on  which  was  endorsed  the  follow- 
ing notice :  ^^  Lucius  Gleason,  Esq.,  President  Sander- 
son Brothers  Steel  Company.  Sir:  A  summons  in 
case  of  William  A.  Sweet  against  Sanderson  Brothers 
Steel  Company  was  served  on  yon,  as  its  president, 
April  1,  1884.  The  complaint  herewith  served  on  you 
is  the  complaint  in  that  action,  dated  April  8,  1884," 
etc.  On  the  following  day  (April  4)  the  copy  of  com- 
plaint so  served  was  returned  to  the  plaintiffs  attor- 
neys with  a  notice  indorsed  thereon  that  it  was  re- 
turned because : 
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' '  1st.  The  said  copy  of  the  complaint  was  not  served 
with  the  sammons  as  provided  by  section  419  Code 
Civil  Procedure. 

''2d.  The  defendant  has  not  demanded  a  copy  of 
the  complaint  as  provided  by  sections  422  and  479, 
although  the  time  in  which  to  do  so  has  not  elapsed. 
Said  copy  of  the  complaint  was  not  served  upon  the 
defendant  with  the  summons,  nor  in  pursuance  of  any 
demand  on  the  part  of  the  defendant  therefor." 

Thereafter  the  defendant  appeared  specially  by  his 
attorneys,  and  made  this  motion  on  the  grounds  stated 
in  the  last  mentioned  notice. 


Hitchcock^  Gifford  &  Dohenyy  for  the  motion. 

Chamberlain  &  Ayres,  opposed. 

The  person  served  with  the  complaint  was  the  only 
one  on  whom  the  same  could  have  been  served,  and 
there  was  no  other  way  to  serve  the  complaint. 

The  service  of  the  complaint  in  this  action  was  in 
all  respects  regular  and  valid,  and  a  legal  service. 
Kleecke  v.  Styles  (3  Johns.  249) ;  Van  Pelt  v.  Boyer  (7 
How.  Ft.  325) ;  Paine  v.  McCarthy  (1  Hun,  78). 

Motion  should  be  denied  further  on  the  ground  that 
there  is  no  complaint  to  set  aside,  defendant  having 
returned  the  same  as  irregular,  &c. 

Merwin,  J. — ^The  casie  of  Paine  t.  McCarthy  (1 
Hun,  78)  is  as  I  read  it  an  authority  against  the  posi- 
tion of  the  plaintiff.  In  that  case  the  complaint  was 
served  two  days  after  the  summons.  Judgment  was 
entered  by  default  after  the  expiration  of  twenty  days 
from  the  service  of  the  summons,  but  before  the  expi- 
ration of  twenty  days  from  the  service  of  the  complaint. 
The  judgment  was  held  to  be  regular,  no  appearance  or 
answer  having  been  put  in.  This  was  in  effect  a  hold- 
ing that  the  defendant  acquired  or  obtained  no  rights 


CIVIL    PROCEDURE    REPORTS.  71 

Wilson  fi,  Munoz. 

on  the  service  of  the  complaint  in  that  way.  If  that 
be  so,  the  plaintiff  should  not  acqnire  any  by  such  a 
service.  If  the  plaintiff  was  not  bound  by  it  the  de- 
fendant should  not  be.  According  to  section  479  of 
the  Code  of  Civil  Procedure  the  defendant  had  twenty 
days  in  which  to  serve  a  notice  of  appearance,  and 
demand  a  copy  complaint,  which  should  be  served 
twenty  days  thereafter. 

The  return  by  the  defendant  of  the  copy  complaint 
served,  does  not,  I  think,  preclude  the  defendant  from 
making  this  motion,  it  not  appearing  that  the  right  of 
the  defendant  to  so  return  it,  was  yielded  to  on  the  part 
of  the  plaintiff* 

Motion  granted,  costs  to  abide  event. 


WILSON  V.  MUNOZ,  as  Administratrix,  bto. 

Supreme   Court,   Second   Department,  General 
Term,  February,  1884, 

§§  828,  829. 

Evidence.— Inntance   of  mtnas,    not   incompetent   in   action   agaimt 
administrator. —  What  evidence  cf  intereet  neceseary. 

Where  in  an  action  against  an  administratrix  to  have  a  mortgage 
given  to  her  decedent  declared  null  and  void  for  want  of  considera- 
tion, the  plaintifiTs  hnsband  who  was  not  a  party  was  offered  as  a 
witness,  and  it  appeared  that  he  originally  owned  the  mortgaged 
premises  and  conveyed  them  to  one  ^'W."  who  executed  the  mort- 
gage in  question,  and  thereafter  deeded  said  premises  to  the  plaint- 
iff : — Held^  that  having  no  interest  in  the  action  he  was  not  an 
incompetent  witness ;  also  Hdd^  where  it  was  alleged  in  the 
answer  but  not  proven  on  the  trial  that  the  consideration  for  the 
mortgage  was  a  debt  due  the  deceased  from  said  '<  W."  that  a  bare 
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averment  of  interest  in  the  answer  was  not  sufficient  to  establish 
the  fact  so  as  to  reject  the  witness  alleged  to  be  interested. 
(Decided  February,  1884.) 

Appeal  from  jadgment  in  favor  of  defendant. 

This  action  was  brought  to  cancel  and  set  aside  a 
mortgage  upon  certain  real  property  belonging  to  the 
plaintiff,  on  the  ground  that  it  was  given  without  con- 
sideration. 

The  plain tiflPs  husband,  Michael  K.  Wilson,  on 
February  2,  1878,  executed  a  deed  of  the  premises 
covered  by  the  mortgage,  in  which  the  plaintiff  joined, 
to  one  George  Wilson,  and  he  on  February  6,  1878, 
conveyed  said  premises  to  plaintiff.  This  deed  was  not 
recorded  until  October  4,  1881,  after  the  death  of  the 
defendant's  decedent.  On  October  2,  1879,  said  George 
Wilson  executed  and  delivered  to  the  defendant's  de- 
cedent, Jane  Clay,  a  mortgage  on  the  said  premises  for 
$8,600,  which  is  the  mortgage  the  plaintiff  now  seeks 
to  have  set  aside.  The  defendant's  answer  avers  that 
the  deed  from  Michael  K.  Wilson  to  George  Wilson 
was  upon  the  understanding  that  the  same  was  to  be 
held  for  his  (Michael's)  benefit  and  remain  under  his 
control,  but  these  allegations  were  not  proven  on  the 
trial.  The  plaintiff  sought  to  prove  that  the  mortgage 
was  given  without  consideration  by  the  testimony  of 
Michael  K.  Wilson,  but  the  court  excluded  his  evi- 
dence of  conversations  and  transactions  with  the  de- 
fendant's decedent. 

Judgment  was  rendered  in  favor  of  the  defendant 
and  the  plaintiff  took  this  appeal. 

W.  B.  Mdben,  for  appellant. 

8.  M.  OstrandeTj  for  respondent. 

Babnard,  p.  J.— When  Michael  K.  Wilson  was 
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offered  as  a  witness  by  plaintiff,  she  was  presumably 
the  owner  of  the  premises  covered  by  the  mortgage  she 
sought  to  annal. 

They  had  belonged  to  Michael  K.  Wilson  and  he 
•  had  transferred  the  same  to  one  George  Wilson.  George 
Wilson  had  conveyed  the  same  to  the  plaintiff  who 
was  wife  of  Michael  K.  Wilson.  The  deed  to  George 
Wilson  had  been  duly  recorded,  but  his  deed  to  plaint- 
iff had  not  been  recorded.  George  Wilson  gave  the 
disputed  mortgage  to  Mrs.  Clay,  defendant's  mother. 
Plaintiff  was  Mrs.  Clay's  sole  heir.  The  plaintiff 
avers  that  this  mortgage  was  given  without  any 
consideration.  Michael  K.  Wilson  was  a  competent 
witness  to  prove  this  fact.  He  was  not  a  party. 
The  defendant's  ancestor  did  not  derive  title  to  the 
mortgage  through  the  plaintiff  or  her  husband.  He 
had  no  interest  in  the  action.  If  he  was  the  agent 
either  of  the  plaintiff  or  of  Mrs.  Clay,  he  was  a  compe- 
tent witness.  Pratt  v.  Elkins,  80  If.  T.  198.  The  an- 
swer avers  that  the  consideration  was  a  debt  of  Michael 
K.  Wilson,  due  to  Mrs.  Clay,  but  this  was.unproven 
in  this  case.  A  bare  averment  of  interest  in  the  an- 
swer was  not  sufficient  to  establish  the  fact  so  as  to 
reject  the  witness  alleged  to  be  interested.  The  case 
discloses  reasons'which  might  affect  the  credibility  of 
the  witness  but  none  I  think  to  tnake  him  incompetent. 
Judgment  reversed  and  new  trial  granted,  costs  to  abide 
event. 
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LIPPINCOTT,  RespoxVDent,  v.  WESTRAY,  Appel- 
lant. 

SuPEEME    Court,    First    Department,    General 
Term,  January,  1884. 

§§  1342,  2433. 

Order. — When    properly    made   by    court, — Beaettlement    of, — What 
brought  up  for  review  hy  appeal  from  order  denying  resettlement. 

An  appeal  from  an  order  denying  a  resettlement  of  an  order,  does  not 

li  bring  up  for  review  the  order  proposed  to  be  resettled.  \}\  The 
only  question  such  an  appeal  presents  is  whether  or  not  the  appel- 
lant was  entitled  to  have  had  the  order  he  proposed  upon  his  motion 
for  resettlement  entered  in  place  of  the  one  that  had  already  been 
granted.  [*,  •] 

A  motion  to  set  aside  an  order  appointing  a  receiver  in  supplementary 
proceedings  in  place  of  one  who  had  resigned  is  properly  made  to 
the  court  and  not  to  a  judge  thereof,  [^]  and  on  a  resettlement  of 
the  order  entered  on  the  determination  of  such  motion,  an  order 
purporting  to  be  made  by  a  judge  of  the  court  should  not  be  sub- 
stituted for  one  made  by  the  court.  [^ 

Where  it  appears  upon  the  papers  that  a  motion  was  made  and  heard 
at  the  special  term,  and  granted  or  denied  by  the  special  term,  there 
'  can  be  no  right  to  enter  the  decision  as  an  order  of  a  judge  of  the 
court.  ['] 

In  such  a  case  if  the  court  had  no  right  to  make  the  order  entered, 
for  want  of  jurisdiction,  or  otherwise,  the  error  should  be  corrected 
by  an  appeal  directly  from  the  order  and  not  by  a  motion  to  re- 
settle. [*] 

{Decided  March  7,  1884.) 

Appeal  from  order  of  the  special  term  refusing  to 
resettle  an  order  denying  motion  to  set  aside  an  order 
appointing  a  substituted  receiver  in  proceedings  sup- 
plementary to  execution. 


The  opinion  states  the  facts. 

J.  M.  GuiteaUy  for  appellant. 

O.  W.  Van  SlycJCj  for  respondent. 
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Davis,  P.  J. — On  or  about  June  17,  1881,  applica- 
tion was  made  upon  a  judgment  recovered  by  the 
plaintiff  against  the  defendant,  in  this  court,  to  the 
Honorable  George  M.  Van  Hoesen,  a  judge  of  the 
court  of  common  pleas  of  the  city  and  county  of  New 
York,  for  an  order  supplementary  to  an  execution 
issued  on  the  judgment  above  named,  and  such  pro- 
ceedings were  thereupon  had,  that  on  or  about  July 
19,  1881,  the  said  judge  appointed  one  Samuel  B. 
Speyer  as  receiver,  who  qualified  and  entered  upon  his 
duties.  Subsequently,  and  in  January,  1883,  the  said 
receiver  resigned,  and  applied  to  the  court  to  be  re- 
lieved from  his  position  ;  and  thereupon  on  notice  to 
the  defendant's  attorney,  application  was  made  to  a 
special  term  of  this  court,  held  by  Mr*  Justice  Bar- 
rett for  the  appointment  of  another  receiver,  an4  an 
order  was  accordingly  made  appointing  James  L. 
Butterley,  who  duly  qualified.  Afterwards,  and  on 
January  27,  1883,  with  the  permission  of  this  court, 
said  Butterley,  as  receiver,  brought  an  action  in  the 
court  of  common  pleas  to  set  aside  certain  transfers  of 
property  alleged  to  have  been  made  by  the  defendant 
to  his  wife  in  fraud  of  his  creditors.  On  October  20, 
1883,  the  defendant  made  a  motion  at  a  special  term, 
held  also  by  Mr.  Justice  Barrett,  for  removal  of  said 
Butterley  as  receiver  on  the  ground  of  irregularity  in 
his  appointment,  and  on  the  ground  that  he  was  an 
unsuitable  person  to  have  been  appointed,  because, 
although  an  attorney  of  the  court,  he  was  in  the  em- 
ploy of  the  plaintiff's  attorney  as  chief  clerk.  On  the 
hearing  of  this  motion  before  the  special  term,  it  was 
denied,  and  an  order  denying  the  same,  with  costs,  was 
duly  entered.  The  papers  do  not  show  that  any  ap- 
peal was  taken  from  that  order ;  but  afterwards,  and 
on  or  about  October  31,  a  motion  was  made  before  the 
same  court,  held  by  the  same  judge,  for  a  resettlement 
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of  the  order  entered  on  October  23,  which  motion  was 
denied,  and  from  this  order  of  denial  an  appeal  is  taken. 

The  appeal  from  the  order  denying  resettlement 
[*]  does  not  bring  up  for  review  the  order  proposed  to 
'  be  resettled.  The  only  question  such  an  appeal 
presents  is  whether  or  not  the  defendant  was  entitled  to 
have  had  the  order  he  proposed  upon  his  motion  for  re- 
settlement entered  in  place  of  the  one  that  had  already 
been  granted.  The  amendment  proposed  to  substitute 
an  order  purporting  to  be  made  by  a  judge  of  the  court 
instead  of  one  made  by  the  court,  and  that  such  judge 
denied  the  motion  of  the  defendant  without  prejudice 
-  to  a  motion  to  be  made  at  special  term.  The  court 
[*]    seems  to  us  to  have  been  entirely  right  in  denying 

that  application  ;  for  the  motion  to  set  aside  the 
prior  order  appointing  the  substituted  receiver  was 
properly  made  to  the  court,  and  not  to  Mr.  Justice 
Barrett  as  a  judge  of  the  court.  The  defendant  had 
no  right  to  claim  that  an  order  of  the  judge  be  substi- 
tuted for  that  of  the  court  on  such  a  motion.  Irrespec- 
tive of  the  merits  of  the  original  motion,  the  substi- 
tuted or  amended  order  was  properly  refused. 

We  do  not  see  that  this  appeal  brings  up  any  other 

question  than  that  already  considered  ;  and  where 
[•]    it  appears  upon  the  papers  that  a  motion  is  made 

and  heard  at  the  special  term,  and  granted  or 
denied  by  the  special  term,  there  can  be  no  right  to 
enter  the  decision  as  an  order  of  a  judge  of  the  court. 

If  the  court  had  no  right  to  make  the  order  entered, 
[*]    for  want  of  jurisdiction,  or  otherwise,  the  error 

should  have  been  corrected  by  an  appeal  directly 
from  the  order  entered,  and  not  in  the  manner  taken 
in  this  case. 

The  order  refusing  resettlement  should  therefore  be 
affirmed. 

Brady  and  Dakiels,  JJ.,  concurred. 
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STRAUS  V.  KREIS. 

CiTT  CouET  OP  New  Yobk,  Special  Tbbic,  June. 

1884. 

§  649. 

Order  of  arrett. —  When  complai'nt  or  affidavit  etating  its  eonterUi  to  le 
presented  on  appUeationfor, 

An  order  of  arrest  in  an  action  on  contract  on  the  groend  that  the 
defendant  was  guilty  of  fraud  in  contracting  the  liability  can  be 
granted  only  where  a  complaint,  alleging  the  fraud,  or  an  affidavit 
setting  forth  the  allegations  of  the  complaint  are  presented  on  the 
application,  and  the  absence  of  such  complaint  or  affidavit  is  fatal 
to  the  order  of  arrest. 

Lawrence  v.  Fozwell  (4  N.  T.  Civ.  Pro.  851),  followed  ;  O'Shea  «« 
Xohn  (unreported),  distinguished. 

(Decided  June,  1884.) 

Motion  to  vacate  order  of  arrest. 
The  opinion  states  sufficient  facts. 
Wehle  <k  Jordan^  for  motion. 
Jacob  SieinJiardty  opposed. 

Hyatt,  J. — ^This  is  a  motion  to  vacate  the  order  of 
arrest  herein,  npon  the  ground  that  there  was  no  com- 
plaint presented  with  the  motion  for  the  arrest,  and 
that  the  affidavits  did  not  aver  what  the  allegations  of 
the  complaint  were. 

Although  there  is  no  proof  before  the  conrt  that 
there  was  no  complaint,  yet  it  was  conceded  upon  the 
argument  that  there  was  none. 

Subdivision  4  of  section  649,  Code  of  Civil  Proce- 
dure, provides  that  an  order  of  arrest  may  issue  in  an 
action  *'on  contract,  where  it  is  alleged  in  the  com- 
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plaint  that  the  defendant  was  guilty  of  a  fraud  in  con- 
tracting the  liability." 

The  language  of  the  law  is  clear  and  unqualified  ; 
its  imperative  requirement  is,  that  it  must  be  alleged 
in  the  complaint  that  the  defendant  was  guilty  of 
fraud.  This  has  been  directly  decided  by  the  general 
teija  of  the  N.  Y.  superior  court,  in  the  case  of 
Lawrence  v.  Foxwell,  4  If.  T.  Civ.  Pro.  351. 

The  provision  is  an  exceptional  one,  but  it  is  possi* 
ble  that  in  view  of  the  notorious  fact,  that  the  right 
to  an  order  of  arrest  was  most  frequently  abused  in 
cases  embraced  in  subdivision  4,  of  section  549,  Code 
of  Civil  Procedure,  the  legislature  determined  to  re- 
quire this  additional  safeguard  in  this  class  of  cases ; 
but  whatever  may  have  been  the  motive,  the  language 
is  free  from  doubt  and  the  absence  of  the  complaint  or 
of  affidavits  averring  the  allegations  of  the  complaint, 
is  fatal  to  the  order  of  arrest. 

I  am  not  unmindful  of  the  case  of  O'Shea  v.  Kohn, 
decided  at  the  general  term  N.  Y.  supreme  court,  1st 
department.  May  29,  1884,*  wherein  the  court  affirmed 
an  order 'denying  a  motion  to  vacate  an  order  of  ar- 
rest. 

The  learned  justice,  writing  the  opinion  of  the 
court  says,  ^^  the  motion  was  made,  because  of  the  al- 
leged insufficiency  of  the  affidavits  on  which  the  order 
was  founded,"  and  after  showing  the  sufficiency  of 
the  affidavits  he  states  that  ^^  when  the  complaint  shall 
be  served,  allegations  containing  statements  of  these 
facts  will  set  forth  a  cause  of  action  for  the  fraudulent 
purchase  of  the  plaintiffs  property,  and  the  right  to 
damages  for  its  value." 

Assuming  the  facts  of  that  case  to  be  similar  to 
those  constituting  the  case  at  bar,  yet  it  does  not  ap- 
pear in  the  said  opinion  that  the  question  here  at  issue 

*  Unreported. 
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was  raised  or  considered ;  the  sufficiency  of  the  affida- 
vits having  been  there  determined,  it  would  seem  that 
the  further  statement  recited  in  the  opinion  was  obiter, 
and  whatever  may  be  the  natural  inference  to  be  drawn 
therefrom,  it  cannot  bring  the  decision  within  the 
doctrine  of  stare  decisis^  as  applicable  to  the  case  at 
bar. 

It  follows  that  the  motion  will  be  granted,  upon 
condition,  however,  that  the  defendant  stipulates  not 
to  sue  for  damages  arising  out  of  the  order  of  arrest. 


THE  REMINGTON  PAPER  COMPANY,  Appkl- 
LANT,  V.  0' DOUGHERTY,  Respondent. 

Supreme  Court,  Fourth  Department,  General 
Term,  January,  1884. 

§§  635,  3247. 

AUaehment — When  ttiU  not  lie — Judgment  or  itatutory  liability  not 

CKmtracJt, 

In  an  action  brought  against  one  CD.  to  recover  coBts  of  a  former 
action  awarded  to  the  plaintiff's  assignor  against  one  J.  P.  CD. 
the  plaintiff  in  such  former  action,  on  the  ground  that  such  former 
action  was  prosecuted  by  and  for  the  benefit  of  said  0*D.  in 
the  name  of  said  J.  P.  CD. :  ReH^  that  the  only  ground  on  which 
the  right  to  an  attachment  could  rest  was  that  the  action  was  one 
for  the  recovery  of  damages  for  a  breach  of  contract  expressed  or 
implied;  that  the  defendant  had  made  no  contract  either  with  the 
plaintiff  or  its  assignor  and  there  was  neither  an  express  nor 
implied  promise;  and  a  warrant  of  attachment  would  not  lie. 

In  such  a  case,  the  defendant  is  only  liable  for  costs  under  the  statute 
to  the  same  extent  that  she  would  be  if  the  judgment  was  against 
her  personally. 

The  obligation  created  by  a  judgment  or  statute  is,  in  a  certain  sense, 
considered  as  arising  from  un  implied  promise,  but  there  is  no  im- 
plied contract  in  such  case. 
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Tbe  class  of  implied  contracts  arising  from  the  general  iraplicatioo 
and  intendment  that  every  man  has  engaged  to  perform  what  his 
duty  or  justice  t6wards  another  requires,  is,  it  seems^  the  class  of 
implied  contracts  only  to  which  the  statute  authorizing  the  remedy 
by  attachment  is  intended  to  apply. 

{Decided  AprU,  1884.) 

Appeal  from  an  order  of  the  Jefferson  special  term 
vacating  a  warrant  of  attachment. 

Tbe  ox)inion  states  the  facts. 

Mon  72.  BrowTiy  for  appellant. 

James  A.  Wardy  for  respondent.  ^ 

Smith,  P.  J. — ^The  papers  on  which  the  attach- 
ment was  granted  allege  that  the  defendant  herein, 
for  her  own  use  and  benefit  and  at  her  own  cost,  pros- 
ecuted an  action  brought  in  the  name  of  James  P. 
O' Dougherty  as  plaintiff  against  Illustrious  Reming- 
ton and  others,  as  defendants,  and  that  said  action  re- 
sulted in  a  judgment  in  favor  of  the  defendants  and 
against  the  plaintiff  therein  for  the  sum  of  $459.63 
costs.  That  the  said  James  P.  O' Dougherty  never  had 
any  interest  in  said  action  and  was,  and  is,  insolvent, 
and  an  execution  duly  issued  on  said  judgment,  against 
his  property,  has  been  returned  unsatisfied.  That  the 
defendants  in  that  action  have  assigned  said  judgment 
and  any  claim  which  they  have  thereon  against  the 
said  Anna  M.  O'Dougherty  to  the  plaintiff  herein. 

It  may  be  conceded  that  the  defendant  herein  is 
liable  for  the  costs  of  the  former  action,  she  having 
prosecuted  it  in  the  name  of  another  for  her  own  bene- 
fit {Code  Civil  Procedure^  %  3247).  Nevertheless, 
we  do  not  think  the  case  is  one  in  which  a  warrant  of 
attachment  will  lie.  The  only  ground  upon  which  the 
right  to  that  remedy  can  rest,  is  that  the  action  is  one 
for  the  recovery  of  damages  for  breach  of  contract, 
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express  or  implied.  Code  Civil  Procedure^  §  636.  But 
the  defendant  has  made  no  contract  with  the  plaintiff 
or  its  assignors  ;  she  is  liable  only  by  the  provisions 
of  a  statute.  There  is  certainly  no  express  promise ; 
nor  is  there  an  implied  one.  As  was  said  by  Allen, 
J.,  in  McCoun  v.  N.  Y.  C.  &  H.  R.  R.  Co.  (50  N.  F. 
176,180).  ''An  implied  promise  or  contract  is  but  an 
express  promise,  proved  by  circumstantial  evidence. 
It  is  quite  distinct  from  that  fiction  by  which  a  statute 
liability  has  been  deemed  sufficient  to  sustain  an  action 
of  assumpsit,  upon  the  ground  that  a  party  subjecting 
himself  to  the  penalty  or  other  liability  imposed  by 
statute  has  promised  to  pay  it.  That  feature  does  not 
suppose  a  contract,  but  simply  a  promise  exparteJ*^ 

At  the  most,  the  defendant  is  only  liable  for  costs 
under  the  statute  to  the  same  extent  that  she  would 
be  if  the  judgment  were  against  her  personally.  It  has 
been  held,  repeatedly,  that  a  judgment  is  no  contract, 
nor  can  it  be  considered  in  the  light  of  a  contract ;  for 
judidxcm  redditum  in  invitum.  Bidleson  v.  Whytel, 
3  Burr.  1545  ;  Wyman  v.  MitcheU,  1  Cow.  316,  321. 

In  a  certain  sense,  the  obligation  created  by  a  judg- 
ment or  a  statute,  is  considered  as  arising  from  an  im- 
plied promise — a  promise  necessarily  implied,  as 
Blackstone  expressed  it,  ''by  the  fundamental  consti- 
tution of  government,  to  which  every  man  is  a  con- 
tracting party."  9BL  Com.  159.  And  upon  that  ground 
it  was,  that  under  the  old  form  of  actions ;  an  action 
of  debt  could  be  maintained  upon  such  an  obligation 
Id.  But  in  such  cases  there  is  no  implied  contract 
between  the  parties  to  the  action. 

Another  class  of  implied  contracts  arises  from  the 
general  implication  and  intendment  that  every  man 
has  engaged  to  i)erform  what  his  duty  or  justice  to- 
ward another  requires.  Of  that  class  is  the  implied 
promise  of  one  who  employs  another  to  work  for  him, 
to  pay  that  other  what  his  work  deserves.  In  cases 
Vol.  VL— 6 
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of  the  latter  class,  the  law  implies  a  contract  between 
the  partieSy  and  to  that  class  of  implied  contracts, 
only,  in  our  judgment,  is  the  statute  authorizing  the 
remedy  by  attachment  intended  to  apply. 

Order  appealed  from  affirmed  with  ten   dollars 
costs. 

Hardin,  J.,  and  Barker,  J.,  concurred. 


HABERSTICH,    Appellant,  v.  FISCHER,  Re- 
spondent. 

Supreme  Court,  First  Department,  Special  Term, 
April,  1884 :  also,  General  Term,  May,  1884. 

§  977. 
2fotiee  of  trial. — WluU  amounU  to  waiver  of. 

Under  ordinary  circumslances  only  the  party  who  has  noticed  a  cause 
for  trial  can  move  it  for  trial.  [*] 

Where  the  plaintiff  in  an  action  appeared  in  court  by  his  attorney,  on 
a  day  it  was  on  the  calendar  and  answered  ready,  and  subsequently 
secured  postponements  of  the  case,  and  endeavored  to  secure  another 
postponement,  which  was  refused,  and  a  jury  directed  to  be  im- 
paneled, and  up  to  this  point  he  made  no  objection  that  he  had  not 
been  served  with  a  notice  of  trial,  Eeld^  that  he  had  waived  notice 
of  trial  and  upon  the  plaintifiTs  refusal  to  proceed  the  court  was 
clearly  justified  in  directing  a  dismissal  of  the  complaint ;  that  the 
dismissal  was  regular  and  the  default  could  only  be  opened  on 
terms. 

{Decided,  at  special  term,  April  26,  1884;  a«  general  term.  May  30,  1884.) 

Motion  at  New  York  county  special  term,  to  set 
aside  dismissal  of  complaint. 
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The  facts  are  stated  in  the  general  term  opinion 
which  is  reported  post^  immediately  after  that  of  the 
Bi>ecial  term. 

Henry  H.  Morange^  for  motion. 

W.  H.  &  B.  3f.  Van  Coltj  opposed. 

Barrett,  J. — ^There  was  a  waiver  of  notice  of  trial. 
The  court  acquired  jurisdiction  by  both  parties  an- 
swering ready,  aud  one  subsequently  securing  a  post- 
ponement without  objection  as  to  the  notice  of  trial. 
The  dismissal  was  regular,  and  the  default  can  only  be 
opened  upon  terms,  viz.  :  the  term  fee,  disbursements 
of  dismissal  and  costs  of  this  motion. 

From  the  order  entered  on  the  foregoing  decision 
the  plaintiff  appealed. 

Henry  H  Morange^  for  appellant. 

TF.  H  <6  D.  M.  Van  Cott^  for  respondent. 

Daniels,  J. — The  position  taken  by  the  counsel  for 
the  plaintiff,  that  the  party  only  who  has  noticed. a 
cause  for  trial  can  move  it  for  that  purpose,  is  under 
ordinary  circumstances  a  correct  statement  of  the  law 
{Code  Civ.  Pro,  §  977).  But  this  case  differs  in  its  con- 
trolling circumstances  from  those  in  which  this  legal 
proposition  has  been  applied.  It  was  first  called  for 
trial  on  Monday,  April  17,  when  it  was  announced  to 
be  ready  by  the  plaintiff's  counsel,  except  that  one  of 
his  witnesses  was  not  then  able  to  attend.  For  that 
reason  the  trial  was  postponed  until  the  following 
Monday,  when  the  cause  was  again  called,  and  a  per- 
son representing  the  plaintiff's  counsel,  stated  him  to 
be  unwell.    It  was  then  put  over  until  the  next  day 
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with  a  peremptory  direction  that  it  must  then  be  tried. 
On  that  day  this  excuse  was  repeated  and  in  like  man- 
ner the  case  went  over  to  the  following  day,  with  the 
announcement  that  in  case  the  counsel's  disability  con- 
tinued other  counsel  must  be  engaged  to  try  the  cause 
on  that  day^  The  plaintiff's  counsel  was  on  that  day 
in  attendance  at  the  court  and  applied  for  a  further 
postponement  of  the  trial.  This  was  opposed  by  the 
defendant,  vs*ho  was  ready  to  proceed,  and  a  jury  was 
directed  to  be  impaneled.  Up  to  this  point  no  objec- 
tion appears  to  have  been  made  that  the  cause  could 
not  be  moved  for  the  want  of  notice  from  the  defend- 
ant. But  it  had  been  at  all  times  treated  as  entirely 
under  the  control  of  the  court.  There  was  no  irregu- 
larity, therefore,  in  impaneling  the  jury,  who  were  in 
readiness  to  hear  the  cause.  The  plaintiff's  counsel 
was  then  directed  to  proceed,  but  declined  to  do  so, 
and  the  complaint  was  thereupon  dismissed. 

The  proceeding  seems  to  have  been  entirely  regular. 
The  cause  had  been  specially  set  down  for  the  day  on 
which  it  was  moved,  and  no  objection  was  taken  to 
the  right  of  the  defendant  to  move  it,  and  acting  upon 
this  apparent  acquiescence  in  his  right  the  jury  was 
drawn.  The  cause  was,  then,  regularly  before  them, 
and  as  long  as  the  plaintiff's  counsel,  after  that,  simply 
refused  to  proceed  with  the  trial  .the  court  was  clearly 
justified  in  directing  a  dismissal  of  the  complaint.  It 
could  as  well  be  done  then  as  it  could  if  the  plaintiff 
had  endeavored  to  make  out  his  right  to  recover  by 
proof  and  had  failed  in  doing  so.  The  court  would 
nor,  under  such  circumstances,  be  deprived  of  the 
power  to  dismiss  the  complaint  because  the  defendant 
had  not  served  notice  of  trial.  The  power  was  equally 
as  complete  over  the  action  as  soon  as  the  jury  had 
been  impaneled  and  were  in  readiness  to  proceed  with 
the  trial. 

Upon  a  motion  to  set  aside  the  dismissal,  the  court 
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ordered  timt  to  be  done  on  the  payment  of  the  costs 
and  disbursements  of  the  term,  together  with  the  costs 
of  the  motion.  This  was  as  favorable  a  disposition  as 
the  plaintiff  conld  reasonably  expect,  and  the  order 
shonld  therefore  be  affirmed,  with  the  usaal  costs  and 
disbursements. 

Davis,  P.  J.,  concurred. 


Estate  of  JOHN  COLLINS,  Deceased. 

Surkooate's  Court,  Kings  County,  July,  1884 

§§  388,  396,  1819,  2723. 

Statute  of  UmitatianB. — W?ien  proceeding  far  aeeounting  ofeaoeetUor^  ete,^ 
not  barred  by, — Laches, 

Where  the  accoants  of  an  executor  or  administrator  have  not  been 
judicially  settled,  a  proceeding  by  a  legatee  under  the  testator^s 
will,  to  require  such  executor  or  administrator  to  render  an  account 
of  his  proceedings  for  the  purpose  of  ascertaining  the  distributive 
share  of  such  legatee,  is  not  barred  by  the  statute  of  limitations. 

Where  a  testator  died  February  16,  1861,  and  letters  testamentary 
were  issued  April  1,  1861;  an  inventory  filed  July  8,  1861,  and  a 
petition  for  an  accounting  was  filed  in  1884  by  a  devisee,  who  came 
of  age  February  22,  1879,  for  the  purpose  of  ascertaining  her  distrib- 
utive share,  and  there  bad  not  been  any  settlement  of  the  exec- 
utor's account, — ffeld,  that  since  section  1819  of  the  Code  of  Civil 
Procedure  provides  that  the  right  to  bring  an  action  to  recover  such 
a  distributive  share  is  not  deemed  to  accrue  until  the  accounts  of 
the  executor  or  administrator  are  judicially  settled,  the  proceeding 
for  an  accounting  was  not  barred  by  the  statute  of  limitations, — Also 
hi'ldf  that  the  time  which  had  elapsed  since  the  petitioner  became 
of  age,  was  not  sufi^cient  to  justify  a  denial  of  the  petition  on  the 
ground  of  laches. 

{Decided  July  28,  1884.) 
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Petition  by  Margaret  J.  Collins,  a  devisee  under 
the  will  of  John  Collins,  deceased,  for  an  accounting 
by  his  executors. 

Sufficient  facts  are  stated  in  the  opinion. 

Man  &  Parsons^  for  petitioner. 

N.  B.  Hoxie^  opposed. 

Bergen,  Surrogate.— This  is  an  application  on  be- 
half of  Margaret  J.  Collins,  one  of  the  legatees  and 
devisees  under  the  will  of  John  Collins,  deceased, 
requiring  the  executors  under  said  will  to  render  an 
account  of  their  proceedings  under  section  2723  of  the 
Code  of  Civil  Procedure. 

John  Collins  died  February  16,  1861 ;  letters  testa- 
mentary were  issued  April  1,  1861 ;  inventory  filed 
July  8,  1861 ;  Margaret  J.  Collins  was  born  on  Febru- 
ary 22,  1858. 

The  executors  answer  that  the  right  of  this  proceed- 
ing accrued  to  the  petitioner  at  the  expiration  of 
eighteen  months  after  the  issuing  of  letters  testamen- 
tary, viz.,  October  1,  1862,  and  that  by  sections  388 
and  396  of  the  Code  she  was  barred  from  commencing 
it  at  the  time  when  she  filed  the  petition  in  this  .pro- 
ceeding. 

The  executors,  therefore,  claim  that  the  disability  of 
the  petitioner  ceased  on  February  22,  1879,  the  day 
she  became  of  age,  and  that  by  the  third  subdivision 
of  section  396  of  the  Code  she  was  limited  to  one  year 
after  the  disability  ceased,  in  which  to  bring  her 
action. 

I  think,  however,  that  she  is  not  barred  by  the 
statute  of  limitations.  In  the  case  of  House  v.  Agate, 
(3  Redf.  307),  it  was  held  "  that  a  petition  in  the  surro- 
gate's court  must  be  filed  within  the  time  in  which 
actions  of  a  similar  character  are  required  to  be  com- 
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menced  in  courts  of  common  law  or  equity."  The 
same  doctrine  was  maintained  in  Cole  v.  Terpenning 
(25  Hun^  482),  and  other  cases  therein  cited.  In  Cole 
V.  Terpenning,  however,  the  petition  for  an  acconnring 
was  denied  upon  the  ground  that  it  was  barred  by  the 
statute  of  limitations,  but  it  will  be  observed  that  sec- 
tion 1819  of  the  Code  was  not  in  force  at  the  time  the 
petition  was  filed.  Section  1819  of  the  Code  provides  : 
*'  If  after  the  expiration  of  one  year  from  the  granting 
of  letters  testamentary  or  letters,  of  administration,  an 
executor  or  administrator  refuses,  upon  demand,  fo 
pay  a  legacy  or  distributive  share,  the  person  entitled 
thereto  may  maintain  such  an  action  against  him  as 
the  case  requires.  But  for  the  purpose  of  computing 
the  time  within  such  an  action  must  be  commenced, 
the  cause  of  action,  is  deemed  to  accrue  when  the  ex- 
ecutor's or  administrator's  account  is  judicially  settled 
and  not  before." 

There  is  no  doubt  that  this  is  a  proceeding  to 
ascertain  the  distributive  share  of  the  petitioner  in  the 
testator's  estate. 

I  am,  therefore,  of  the  opinion  that  the  last  clause 
of  section  1819  of  the  Code  which  lixes  the  time  when 
the  right  to  an  action  is  deemed  to"  have  accrued, 
namely,  when  the  account' of  the  executor  or  adminis- 
trator is  judicially  settled,  and  that  not  having  been 
done  in  this  case,  disposes  of  the  question  of  the  sta- 
tute of  limitations.  As  to  the  question  of  laches^  I 
think  the  time  which  has  elapsed  since  the  disability 
of  the  petitioner  ceased  is  not  sufficient  for  me  to  re- 
fuse to  grant  the  prayer  of  the  petition. 

An  order  may  be  entered  requiring  the  executors  to 
account. 
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Estate  of  ANNA  STAGG,  Deceased. 

Surrogate's  Court,  New  York  County,  January, 

1884. 

§§  388,  2723. 
Limitation  to  proceeding  in  surrogate's  court /or  aocovnting. 

Where  on  an  application  by  a  residuary  legatee  for  an  accounting  by 
an  execntor,  it  appeared  that  the  testator  died  in  1861,  and  letters 
testamentary  were  soon  after  issued,  and  that  several  trusts  were 
created  by  the  will,  of  which  the  executor  was  made  trustee,  the 
income  of  which  was  to  be  applied  to  the  use  of  cerbiin  persons, 
and  ui)on  their  death  the  principal  paid  to 'others,  among  whom  was 
the  petitioner,  and  that  certain  power  had  been  granted  to  the  exec- 
utor by  the  will  which  it  did  not  appear  had  been  exercised, — Held^ 
that  the  right  of  the  petitioner  to  an  accounting  was  not  barred  by 
the  statute  of  limitations  and  that  the  executor  should  be  required  to 
account  notwithstanding  his  answer  declared  that  **all  the  legacies 
which  were  payable  under  the  provisions  of  the  will  have  been  paid 
and  the  whole  estate  distributed  to  those  entitled  thereto  according 
to  said  will." 

{Decided  January  30,  1884.) 

Application  for  an  order  that  an  executor  file  an 
account  of  his  proceedings. 

The  facts  are  stated  in  the  opinion. 

Rollins,  S. — This  is  a  proceeding  whereby  the 
residuary  legatee  of  decedent,  seeks  to  obtain  an 
accounting  from  the  surviving  executor.  Anna  Stagg 
died  in  18(51,  and  soon  afterward  letters  testamentary 
were  issued  to  this  respondent  as  executor,  and  to 
Caroline  S.  Stagg  as  executrix.  The  latter  died  in 
1876.     The  responding  executor  has  interposed  an  an- 
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swer  claiming  that  the  petitioner  is  barred  by  the  stat- 
ute of  limitations  from  enforcing  the  claim  which  he 
here  sets  up,  and  that,  even  if  it  be  otherwise,  his 
demand  for  an  accounting  after  the  lapse  of  so  many 
years  is  unreasonable,  and  that  the  surrogate  ought, 
in  his  discretion,  to  discountenance  it.  The  answer 
also  declares  that  *'  all  the  legacies  which  were  pay- 
able under  the  provisions  of  the  will  have  been  paid, 
and  the  whole  estate  distributed  to  those  entitled 
thereto  according  to  said  will."  It  contains  no  defin- 
ite statement  as  to  what  legacies  have  been  paid  nor  as 
to  how  the  estate  has  been  distributed. 

Upon  examining  the  record  of  the  will  I  find  that 
the  testatrix  created  several  trusts  whereof  she  made 
her  executor  and  executrix  trustees,  directing  that  the 
income  of  those  trusts  respectively  should  be  applied 
to  the  use  of  a  specified  person,  and  that  upon  the 
death  of  such  person,  the  principal  should  be  paid  to 
another.  Some  of  these  provisions  are  in  favor  of  the 
petitioner.  By  one  of  them  she  is  made  sole  residuary 
legatee.  By  the  sixteenth  clause  of  the  will  the  exec- 
utors are  *' authorized,  directed  and  fully  empowered, 
whenever  they  may  think  it  most  advantageous  and 
prudent  so  to  do,  to  sell  all  or  any  part  of  my  real 
estate  at  public  or  private  sale  upon  such  terms  as  they 
may  deem  proper."  It  does  not  appear  whether  or 
not  this  power  has  been  exercised.  Upon  the  disclos- 
ures of  the  petition,  the  answer  and  the  will  itself 
I  cannot  find  that  the  petitioner's  claim  is  barred  by 
the  statute  of  limitations. 

The  cases  cited  by  the  respondent's  counsel  simply 
hold  that  when  the  time  has  arrived,  that  a  legatee  has 
a  right  to  demand  the  payment  of  his  legacy,  the  sta- 
tute of  limitations  begins  to  run,  and  that  after  the 
period  of  limitation  has  expired  the  legatee  can  no 
longer  enforce  his  claim  for  the  legacy  or  for  an  ac- 
counting.   See  McCartee  v.  Camel,  1  Barb.  Ch.  455 ; 
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Clock  V.  Chadeague,  10- Hun,  97;  Clarke  v.  Ford,  1 
Abb.  CL  Ap,  Dec.  359  ;  Loder  v.  Hatfield,  71  iV'.  Y. 
92  ;  Warren  v.  Paff,  4  Bradf.  260. 

In  the  present  case,  for  aught  that  appears,  the 
petitioner  may  not  yet  have  become  entitled  to  all  that 
is  given  her  under  the  will. 

I  moist  therefore  direct  an  accounting,  unless  within 
ten  days  the  respondent  files  an  amended  answer  set- 
ting up  other  facts  in  support  of  the  claim  that  he  is 
within  the  protection  of  the  statute  of  limitations. 


UNITED   STATES   TRUST  COMPANY   OF   NEW 

YORK  ©.  THE   NEW   YORK,  WEST    SHORE 

AND  BUFFALO  RAILWAY  COMPANY, 

awd  another. 

Supreme  Court,  New  York  County,  Special  Term, 
August,  1884. 

§§  769,  1810. 

Receiver  of  corporation. — In  what  district  motion  for  appointment  of 
to  le  made. — Action  to  foreclose  mortgage. — WTien  party  in  in- 
terest not  party  to  action  may  apply  to  wart  for 
protection  of  his  interest. 

One  not  a  party  to  an  action  who  is  a  party  in  interest,  and  who  may 
be  injuriously  affected  by  an  unlawful  proceeding  in  the  suit,  may 
apply  to  the  court  for  that  degree  of  protection  which  his  interests 
require  should  be  extended  to  him.[*]  Accordingly  held,  that  a  per- 
son holding  bonds  of  a  railway  company  secured  by  a  mortgage, 
made  to  a  trustee,  could  intervene  in  an  action  to  foreclose  it,  and 
although  not  a  party  thereto,  move  to  set  aside  an  order  appointing 
receivers  on  the  ground  of  want  of  jurisdiction  in  the  judge  making 
it,  and  for  an  order  appointing  a  receiver.  [',  *,  *,  •] 
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In  a  case  where  a  railway  corporation  has  given  a  mortgage  to  a  trus* 
tee  to  secure  bonds  issued  by  it,  the  trustee  represents  the  owners 
and  holders  of  the  bonds  and  must  usually  be  the  party  in  whose 
name  and  by  whom  legal  proceedings  for  their  protection  and  col- 
lection should  be  carried  on,  but  when  the  trustees  become  a  party 
to  an  unlawful  proceeding,  injurious  to  the  rights  of  the  benefi- 
ciaries the  latter  are  empowered  to  take  such  action  for  their  own 
vindication  and  protection  as  the  necessities  of  the  case  seem  to 
require, [']  and  for  this  purpose  it  is  not  necessary  that  the  trustees 
should  be  actuated  by  any  improper  motive  or  controlled  by  any 
injurious  influence,  but  it  issufiScient  that  he  has  identified  himself 
with  an  unlawful  proceeding  of  which  the  beneficiaries  have  a  just 
right  to  complain. [*,  •] 
An  order  made  by  a  judge  having  no  jurisdiction   over  the  subject 
contained  in  it  is  absolutely  inoperative  and  void,  and  may  be  either 
vacated  or  disregarded  in  any  other  legal  proceeding  regularly  taken 
in  the  actiou  in  which  the  order  was  madc.["] 
Section  769  of  tlie  Code  of  Civil  Procedure, — which  designates  the 
counties  in  which  motions  in  actions  should  be  made,— is  modified, 
and  so  far  as  it  applies  to  motions  for  the  appointment  of  receiv- 
ers of  corporations,  superseded  by  Laws  of   1883,  chap.    378,  §  1, 
which  provides  where  such  motions  shall  be  made.['^J 
Section  1  of  chapter  378  of  the  Laws  of  1883,  which  provides  that 
^^  every  application  ....  for  the  appointment  of  a  receiver  of  a 
corporation  shall  be  made  at  a  special  term  of  the  court  held  in  and 
for  the  judicial  district  in  which  the  principal  business  office  of 
the  corporation  was  located  at  the  commencement  of  the  action, 
wherein  such  receiver  is  appointed,  or  in  and  for  a  county  adjoin- 
ing such  district ;  and  any  order  Appointing  a  receiver  otherwise 
made  shall  be  void,'^"]  includes  every  application  for  the  appoint- 
ment of  a  receiver  of  a  corporation  made  after  its  enactment,  [>'J  and 
applies  to  an  action   against  a  corporation   to  foreclose  a  mort- 
gage. [»*] 
Whether  a  receiver  is  designated  a  receiver  of  the  property  of  a  cor- 
poration, or  a  receiver  of  a  corporation  the  effect  is  precisely  the 
same,[**]  and  the  fact  that  section  1  of  chapter  378  of  the  Laws  of 
1883,  refers  to  receivers  of  corporations,  does  not  prevent  its  apply- 
ing to  receivers  in  actions  lo  foreclose  mortgages,  because  they  are 
designated  receivers  '*  of  the  property  of  a  corporation  "  in  section 
1810  of  the  Code  of  Civil  Procedure,  which  authorizes  their  appoint- 
ment. ["] 
Where  one  named  as  the  receiver  of  the  property  of  a  corporation  in 
an  order,  void  because  the  judge  who  made  it  bad  not  jurisdiction, 
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entered  upon  the  discharge  of  the  duties  of  that  office,  and  it 
ai)i)eared  that  to  discontinue  or  supercede  his  enaployment  would 
be  of  no  benefit,  but  would  cause  disturbance,  interruption  and 
embarrassment  in  the  management  of  the  affairs  and  the  transaction 
of  tiie  business  of  the  corporation, — Beldy  that  a  subsequent  order 
lawfully  made  appointing  a  receiver,  should  name  him  as  re- 
ceiver. ['•] 

Weetjen  v.  Vibbard  (5  Eun,  265);[«]  Brinckerhoflf  v.  Bostwick  (88 
JV:  r.  52);n  Hawes«.  Oakland  (104  U.  8.  4r)0);[«J  Kamp  «.  Kamp 
(59  JV:  r.  212),  ["]  followed.  Whitney  v,  N.  Y.  &  Atlantic  R  R. 
Co.  (5^  F.  CiT).  Pro.  118);["]  Wilkinson  ©.  North  River  Construc- 
tion Co.  (66  How.  Pr,  428);["]  Phoenix  Foundary  &  Machine  Co. 
t?.  Same  (6  N,  F.  Civ.  Pro,  106)  ;["J  Woerishoffer  v.  Same  (6  Id. 
llB);[i^J  Attrill  v.  Rockaway  Beach  Improvement  Co.  (25  Jffun, 
876),  ['8]  distinguished. 

{Decided  August  29,  1884.) 

Motion  by  Denis  O'Brien,  attorney  general,  and  by 
Warren  Currier  and  James  F.  Sutton,  owners  of  bonds 
issued  by  the  railway  company,  defendant,  to  vacate 
and  set  aside  an  order  aj^pointing  Tlieodore  Houston 
and  Horace  Russell  receivers  of  the  property  of  said 
defendant,  and  for  the  appointment  of  one  or  mere 
receivers  thereof. 

The  facts  are  stated  in  the  opinion. 

William  H,  Poste^  deputy  attorney-general,  John 
L.  Hill^  Frederick  B.  Coudert  and  William  L. 
Turner^  for  the  motion. 

Stewart  &  Boardman^  P.  B.  McLennan  and  C  B. 
Alexander^  opposed. 

Daniels,  J. — The  action  has  been  brought  to  fore- 
close a  mortgage  executed  and  delivered  by  the  rail- 
way company,  to  the  United  States  Trust  Company  of 
the  city  of  New  York,  to  secure  the  issue  of  bonds  to 
an  amount  not  exceeding  the  sum,  in  the  aggregate, 
of  $50,000,000.     By  the  mortgage,  all  the  property  at 
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the  time  when  it  was  given  owned  by  the  railway  com- 
pany, and  which  should  afterwards  be  acquired  by 
it,  together  with  its  corporate  franchises  of  every 
name  and  nature,  relating  to  its  railway,  including  the 
franchise  to  operate  it,  were  mortgaged  as  security  for 
the  payment  of  the  bonds.  It  was  alleged  that  the 
railway  company  had  failed  to  perform  certain  of  the 
stipulations,  or  covenants,  contained  in  the  mortgage, 
and  that  the  right  to  foreclose  it  had  consequently 
accrued  to  the  plaintiff.  And  these  allegations  have 
not  been  denied  by  the  railway  company. 

The  railway  in  part  extended  through  the  county 
of  Orange,  and  thatcounty  was  accordingly  designated 
as  the  place  of  trial  of  the  action,  and  it  was  at  a  spe- 
cial term  of  this  court,  held  in  that  county,  that  a 
motion  was  made  for  the  appointment  of  receivers  of 
the  property  of  the  railway  company.  Upon  that 
motion,  which  was  not  opposed — and  the  attention  of 
the  court  was  not  specially  directed  to  its  authority  in 
the  case — receivers  of  all  the  property  and  franchises 
of  the  railway  company  were  appointed,  with  the  ordi- 
nary and  usual  powers  and  authority  vested  in  receiv- 
ers in  such  cases.  This  order  is  assailed  in  this  pro- 
ceeding as  having  been  made  without  jurisdiction  in 
the  court  under  whose  authority  it  was  directed  and 
entered,  and  it  is  for  that  reason  that  this  application 
has  been  made  to  vacate,  annul  or  disregard  the  order 
and  appoint  one  or  more  receivers  of  the  property  of 
the  railway  company.  The  attorney  general  became  a 
party  to  the  application,  under  the  authority  of  sec- 
tion 7  of  chapter  378  of  the  Laws  of  1883.  His  right 
to  do  so  has  been  resisted  by  the  counsel  representing 
the  plaintiff,  the  persons  appointed  receivers  and  the 
defendant,  upon  the  ground  that  the  proceeding  was 
not  taken  against  the  defendant  as  an  insolvent  corpo- 
ration, although  it  is  shown  to  have  been  insolvent  as 
a  matter  of  fact.    It  probably  will  not  become  neces- 
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sary  to  determine  whether  this  objection  is  well 
founded  or  not,  for  the  reason  that  if  the  attorney- 
general  had  no  authority  to  intervene  under  this  or 
any  other  provision  of  the  statutes,  the  application 
has  been  properly  made  by  and  on  behalf  of  two  of 

the  persons  holding  and  owing  bonds  of  the  rail- 
[*]    way  company  secured  by  the  mortgage.     Their 

interests  require  that  they  shonid  be  protected  by 
proceedings  legally  sustained,  in  order  to  subserve  and 
promote  the  proper  administration  and  disposition  of 
the  property  of  the  corporation,  and  if  the  persons 
named  in  the  order,  to  which  reference  has  been  made, 
were  not  legally  appointed  receivers  of  the  railway 
company,  they  have  a  just  ground  of  complaint ;  for 
the  administration  of  such  persons,  if  they  have  no 
lawful  authority,  may  be  injurious  or  prejudicial  to  the 
interests  of  the  persons  holding  the  bonds  of  the  cor- 
poration, and  when  a  party  in  interest,  although  not 

a  party  to  the  action,  may  be  injuriously  affected 
[■]    by  an  unlawful  proceeding  in  the  suit,  he  may 

apply  to  the  court  for  that  degree  of  protection 
which  his  interests  require  should  be  extended  to  him. 
Gould  V.  Mortimer,  26  How.  Pr.  167.* 

In  a  case  of  this  description,  the  trustee  in  the  ' 
[•]     mortgage  represents  the  owners  and  holders  of  the 

bonds,  and  must  usually  be  the  party  in  whose 
name  and  by  whom  legal  proceedings  for  their  protec- 
tion and  collection  should  be  carried  on,  but  when  the 
trustee,  even  without  any  sinister  rnotive,  may  become 
a  party  to  an  unlawful  proceeding  injurious  to  the 
rights  of  the  beneficiaries,  the  latter  are  empowered 
to  take  such  action  for  their  own  vindication  as  the 
necessities  of  the  case  may  seem  to  require.     When 

the  trustee  has  committed  itself,  as  it  did  in  the 
[*]     present  instance,  to  a  proceeding  alleged  to  have 

*  S.  C,  16  Abb,  Pr,  448. 
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been  unlawful  and  unauthorized,  and  continues  to 
assert  its  legal  validity,  there,  if  it  really  be  unlawful, 
a  case  apparently  arises  which  will  justify  the  inter- 
vention in  their  own  behalf  of  the  persons  entitled  to 
the  benefit  and  protection  of  the  trust.  For  this  pur- 
pose it  is  not  requisite  that  the  trustee  should  be 
[•]    actuated  by  any  improper  motive  or  controlled  by 

any  injurious' influence,  but  it  is  sufficient  that  it 
has  identified  itself  with  an  unlawful  proceeding  of 
which  the  beneficiaries  have  a  just  right  to  complain, 
to  entitle  them  to  apply  in  their  own  behalf  to  the 
court  for  that  degree  of  protection  which  their  legal 
or  equitable  interests  appear  to  require. 

This  subject  was  considered  in  Weetjen  v.  Vibbard 

(5  Hun,  265),  and  it  was  there  held  that  active 
[•]     participation  even  in  a  wrong  is  not  required  to 

make  a  trustee  a  party  to  it,  but  silent  connivance 
will  be  sufficient  for  the  purpose,  when  it  may  be 
observed  to  afford  the  means  of  rendering  the  miscon- 
duct of  others  successful  {Id.  267).  When  that  may 
be  the  fact,  and  the  trustee  continues  to  endeavor  to 
maintain  it,  there  a  necessity  arises  for  the  benefici- 
aries themselves  to  apply  in  their  own  behalf  for  the 
proper  redress  which  may  be  afforded  by  the  law. 
This  general  subject  was  considered  in  Brincker- 

hoff  V.  Bostwick,  (88  If.  T.  62),  where  it  was  held 
[']     tbat  if  a  corporation  itself  refused  to  prosecute, 

*'orif  it  still  remained  under  the  control  of  the 
very  directors  against  whom  the  action  should  be 
brought,  the  stockholders  would  have  a  standing  in  a 
court  of  equity  to  sue  in  their  own  names,  making  the 

corporation  a  party  defendant"  {Id.  56).  And 
[•J     the  same   principle  is  maintained  by   Hawes   v, 

Oakland  (104  tT.  S.  450). 
If,   therefore,    the  order  for  the  appointment  of 
receivers  was  made  without  authority  in  the  court  to 
which    the    application  for    it  was   directed,   as    it 
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[•]  resulted  from  the  action  of  the  plaintiflf  itself,  and 
it  still  asserts  and  maintains  the  regularity  of  the 
proceeding,  a  case  seems  to  be  made  out  by  the  facts 
authorizing  the  owners  and  holders  of  the  bonds 
secured  by  the  mortgage  and  aflfected  by  the  order  to 
apply  ^o  the  court  for  such  redress  and  protection  as 
the  circumstances  and  the  law  applicable  to  them  re- 
quire in  the  case. 

It  has  been  further  objected  that  if  the  motion 
could  be  regularly  made  by  or  on  behalf  of  these 
parties,  that  it  should  be  made  within  the  district  in 
which  the  action  itself  is  triable,  or  in  an  adjoining 
county,  as  that  is  in  terms  directed  by  section  769  of 
the  Code  of  Civil  Procedure  ;  and  if  the  application 
was  controlled  by  this  section  the  objection  would  cer- 
tainly be  well  founded.  But  this  has  been  answered 
by  the  fact  that  the  principal  business  oflBice  of  the 
railway  company  was  located,  at  the  time  of  the  com- 
mencement of  the  action,  in  the  city  of  New  York, 
and  that  under  section  1  of  chapter  378  of  the  Laws 
of  1883,  the  motion  could  be  regularly  made  there.  If 
this  section  is  applicable  to  the  case,  then  the  motion 
has  been  properly  made  in  the  first  judicial  district, 
for  in  the  class  of  cases  included  in  the  section  it 
["]  has  modified,  and  to  that  extent  superseded,-  the 
direction  contained  in  section  769  of  the  Code. 
Whether  the  motion  has  been  regularly  brought  on  in 
the  first  judicial  district  must  therefore  depend  upon 
what  is  to  be  considered  the  true  construction  of  this 
section  of  the  act  of  1883,  and  that  will  more  appro- 
priately be  considered  after  disposing  of  another 
point  presented  by  way  of  answer  to  the  motion. 

If  the  order  was  made  by  a  court  having  no  juris- 
diction over  the  subject  contained  in  it,  then  it  is 
["]      absolutely  inoperative  and  void,  and  it  may  be 
either  vacated  or  disregarded  in  any  other  legal 
proceeding  regularly  taken  in  the  action.     This  sub- 
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ject  was  considered  in  Kamp  v.  Kamp  (59  N,  T.  212), 
where  it  was  held  that  when  the  court  is  entirely  with- 
out jurisdiction,  *'  the  whole  proceeding,  including  the 
order  or  judgment,  is  coram  nonjudice  and  void.  One 
is  not  bound  to  appeal  from  a  void  order  or  judgment, 
but  may  resist  it,  and  assert  its  invalidity  at  all  times  " 
{Id.  216 ;  Hall  v.  U.  8.  Reflector  Co.,  31  Hun,  609, 
611).* 

If,  therefore,  this  order  was  made  without  jurisdic- 
tion, and  the  plaintiff  insists,  as  it  does,  upon  its  va- 
lidity, the  applicants  have  the  right  to  apply,  as  they 
have,  for  the  appointment  of  one  or  more  receivers, 
notwithstanding  the  making  of  the  order ;  and  as  inci- 
dental to  and  forming  part  of  the  application  it  may 
be  determined,  if  that  is  its  character,  that  the  order 
in  controversy  is  void  for  want  of  jurisdiction  in  the 
tribunal  making  it. 

The  point  is  accordingly  presented  whether  the 
order  must  be  so  regarded,  and  that  presents  for  con- 
sideration the  construction  which  should  be  given  to 
chapter  378  of  the  Laws  of  1883.  If  by  this  act  the  ap- 
plication for  the  appointment  of  receivers  should  be 
made  in  the  judicial  district  in  which  the  principal 
business  office  of  the  railway  company  was  located  at 
the  commencement  of  the  action,  or  in  an  adjoining 
county,  then  this  order  was  made  without  jurisdiction 
and  it  is  void  ;  for  Orange  county,  where  the  order 
was  made,  is  not  an  adjoining  county  of  the  county  of 
New  York,  in  which  the  principal  business  office  of 
the  railway  company  has  been  located.  That  is  the 
clear  effect  of  the  concluding  part  of  section  one  of  this 
act.  This  section  is  exceedingly  broad  and  general  in 
its  terms,  as  much  so,  probably,  as  language  was  cap- 

*  Reversing  8.  C,  4  N.  T.  Civ,  Fro,  148.  The  decision  of  the 
general  term  was  affirmeil  by  the  court  of  appeals,  without  opinion, 
Hay  6,  1884. 

Vol.  VI.— 7 
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able  of  making  it.     It  has  been  enacted  in  the  follow- 
ing terms : 

"Every  application  hereafter  made  for  the  ap- 
["]  pointment  of  a  receiver  of  a  corporation  shall  be 
made  at  a  special  term  of  the  court  held  in  and 
for  the  judicial  district  in  which  the  principal  business 
office  of  the  corporation  was  located  at  the  commence- 
ment of  the  action  wherein  such  receiver  is  appointed, 
or  in  and  for  a  county  adjoining  such  district ;  and 
any  order  appointing  a  receiver,  otherwise  made,  shall 
be  void." 

And  it  was  in  express  language  directed  to  include 
every  application  for  the  appointment  of  a  re- 
['•]  ceiver  of  a  corporation,  made  after  its  enactment. 
This  broad  language  is  to  be  applied  and  enforced 
according  to  the  usual  understanding  and  import  of 
the  terms  made  use  of,  and  as  they  have  been  sub- 
jected to  no  exception  whatever,  the  court  cannot  add 
an  exception  without  usurping  the  province  of  the  le- 
gislature, over  which  it  has  no  control.  Neither  can 
the  construction  and  effect  of  the  terms  be  limited  or 
restricted  by  any  supposed  policy  not  indicated  in  the 
act  itself.  What  the  court  is  required  to  do,  with 
this  as  well  as  other  statutes,  is  to  ascertain  from  the 
language  employed  the  intention  of  the  legislature, 
and,  when  that  is  ascertained,  to  carry  it  into  effect, 
as  it  may  be  expressed  or  indicated  by  the  law.  In 
this  instance  the  legislature  has  declared  the  intention 
to  be  to  include  every  application,  after  the  passage  of 
the  act,  made  for  the  appointment  of  a  receiver  of  a 
corporation.  And  this  language  is  so  broad  and 
[**]  general  as  to  include  an  application  for  the  ap- 
pointment of  a  receiver  in  an  action  for  the  fore- 
closure of  a  mortgage  of  this  description.  The  power 
to  appoint  such  a  receiver  has  been  expressly  given  by 
section  1810  of  the  Code  of  Civil  Procedure,  and  with- 
out that  it  was  within  the  acknowledged  jurisdiction  of 
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this  coart,  as  a  conrt  of  equity  (Hallenbeck  v.  Donnell, 
94  IT.  T.  342). 

But  by  this  section  of  the  Code  the  receiver  has 
been  designated  as  "a  receiver  of  the  property  of  a 
corporation,"  and  this  phraseology  has  been  relied 
upon  as  distinguishing  the  case  of  snch  a  receiver  from 
"  a  receiver  of  a  corporation,"  as  the  words  have  been 
made  use  of  in  the  act  of  1883.    But  that  these  are 
convertible  terms,  and  have  been  intentionally  used  as 
such  and  require  practically  the  same  construction, 
appears  from  other  provisions  contained  in  the  Code 
of  Civil  Procedure.     For  by  sections  1784  and  1786, 
actions  have  been  provided,  first,  in  favor  of  judgment 
creditors  for  sequestrating  the  property  of  a  corpora- 
tion and  providing  for  the  distribution  thereof,  and 
secondly,  for  the  dissolution  of  a  corporatioft  because 
of  its  insolvency,  or  the  suspension  of  its  ordinary 
and  lawful  business,  or  its  neglect  or  reifusal  for  one 
year  to  discharge  its  notes  or  other  evidences  of  debt. 
And  by  section  1788  it  has  been  provided  that  receivers 
in  such  actions  may  be  appointed,  and  the  judgment 
in  both  classes  of  cases — when  the  actions  may  proceed 
so  far — are  practically  the  same,  and  must  provide  for 
a  just  and  fair  distribution  of  the  property  of  the  cor- 
poration and  the  proceeds  thereof  among  its  fair  alfid 
honest  creditors  {Code  of  Civil  Procedure,  §  1793). 
Such  receivers  as  these  would  very  clearly  be  receivers 
of   the  corporation  itself,  although  designated  *' re- 
ceivers of  the  property  of  the  corporation  "  by  section 
1788,  and  they  are  plainly  intended  to  be  within  that 
part  of  the  act  of  1883  which  follows  its  fifth  section.  A 
like  receivership  has  also  been  provided  in  proceedings 
for  the  voltintary  dissolution  of  a  corporation,  and 
when  appointed  the  oflBcer  has  been  designated  as  a 
receiver  of  its  property  {Code,  §  2429). 

The  language  of  section  1810  was  therefore  not 
selected  as  being  peculiarly  appropriate  to  a  receiver 
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appointed  in  an  action  for  the  foreclosure  of  a  mort- 
gage, but  as  properly  descriptive  of  an  officer  who 
should  be  authorized  to  take  charge  of  the  property 
of  the  corporation.  If  it  had  been  intended  by  these 
terms  to  distinguish  such  a  receiver  from  a  receiver 
appointed  in  an  action  for  the  dissolution  of  a  corpo- 
ration or  a  sequestration  of  its  property  under  the 
other  provisions  of  the  Code,  the  same  phraseology 
would  not  there  have  been  made  use  of,  but  language 
would  have  been  employed  which  would  have  distin- 
guished one  class  of  receivers  from  the  other.  Thai 
was  not  done,  but  the  phraseology  is  identical,  which 
is  applicable  to  all  classes  of  corporate  receivers  pro- 
vided for  by  the  Code,  and  they  are  in  general  terms 
designated  to  be  receivers  of  the  property  of  the  corpo- 
ration, and  as  usually  understood  and  construed  these 
terms  are  the  mere  equivalent  of  the  language  em- 
ployed in  the  enactment  of  section  1  of  the  act  of  1883. 
For  when  a  receiver  may  be  appointed  under  the 
authority  of  this  section  he  will  take,  by  virtue  of  his 
appointment,  no  more  than  he  could  under  either  of 
the  provisions  of  the  Code  of  Procedure,  or  than  were 
in  terms  declared  to  be  vested  in  the  receivers  by  the 

order  in  this  action.  The  object  as  well  as  the 
["]   authority  of  the  receiver  of  a  corporation  or  of  a 

receiver  of  the  property  of  a  corporation  are  pre- 
cisely the  same,  for  the  corporation  can  have  no  more 
than  can  be  placed  in  the  custody  or  under  the  control 
of  the  receiver,  than  its  property,  effects  and  fran- 
chises as  they  have  been  included  in  this  order. 
Whether,  therefore,  the  law  designates  the  receiver  to 
be  a  receiver  of  the  property  of  a  corporation  or  a 
receiver  of  a  corporation,  as  the  language  has  been 
used  in  the  act  of  1883,  the  effect  is  precisely  the  same, 
and  no  tangible  ground  exists  for  distinguishing  the 
language  employed  in  this  statute  from  that  made  use 
of  in  the  Code  of  Civil  Procedure,  and  no  exception  is 
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therefore  permitted  by  the  act  of  1883  from  the  gen* 
eraliry  of  its  provisions,  by  reason  of  the  circamstance 
that  the  receiver  in  an  action  of  this  nature  has  been 
designated  by  the  Code  as  a  receiver  of  the  property 
of  the  corporation.  No  restraint  or  limitation  on 
account  of  this  mere  diJBTerence  of  expression  can  be 
imposed  upon  the  very  comprehensive  language  of  the 
first  section  of  the  act  of  1883,  btit  it  must  be  read  as 
it  has  been  expressed  by  the  legislature,  to  include 
every  application  made  after  its  passage  for  the  ap- 
pointment of  a  receiver  of  a  corporation  or  of  the  prop- 
erty of  a  corporation,  which,  in  legal  effect  as  well  as 
I>opnlar  nnderstanding,  would  be  the  same  thing. 

If  this  receivei'Ship  should  be  excluded  from  sec- 
tion 1  of  the  act  of  1883,  because  of  this  difference  of 
expression,  all  receivers  of  corporations  should  to 
whom  it  has  been  applied  in  the  Code,  for  all  are 
described  and  designated  in  the  same  language.  And 
that  would  completely  nullify  this  part  of  that  act, 
and  wholly  defeat  the  purpose  of  the  legislature  in  en- 
acting it.  It  would  leave  nothing  whatever  for  it  to 
operate  upon ;  and  that  courts  are  not  at  liberty  to 
do. 

It  has  been  urged  that  the  case  of  Whitney  v.  N.  Y. 
['•]  &  Atlantic  R.  R.  Co.  (6  N.  Y.  Civ.  Pro.  118),  is  at 

variance  with  this  construction,  but  in  that  case  the 
effect  of  section  8  of  chapter  378  of  f he  Laws  of  1883, 
was  alone  before  the  court  for  its  consideration,  and 
the  terms  of  that  section  were  then  deemed  to  be  inap- 
plicable to  a  motion  for  the  appointment  of  a  receiver 
of  a  corporation  in  an  action  for  the  foreclosure  of  its 
mortgage.  That  construction  was  deemed  proper  for 
the  reason  that  the  section  itself  was  framed  in  such  a 
manner  as  to  include  within  its  language  only  proceed- 
ings for  the  dissolution  of  a  corporation,  or  the  distri- 
bution of  its  assets,  and  as  the  proceeding  in  this  ac- 
tion is  controlled  by  section  1  of  the  act,  which  con- 
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tains  no  such  qualification,  bat  is  more  general  in  its 
language,  this  decision  is  inapplicable  to  the  present 
motion. 

The  sections  following  section  6  of  the  act  refer  in 
terms  to  insolvent  corporations,  but  they  contain 
nothing  evincing  it  to  be  designed  by  the  legislature 
that  the  broad  language  of  section  1,  and  of  the  others 
immediately  following  it,  should  be  subordinated  to 
this  restriction.  The  nature  and  object  of  these  parts 
of  the  act  seem  to  have  been  intended  to  be  different, 
for  by  the  provisions  contained  in  the  first  and  the 
three  succeeding  sections,  all  receiverships  of  corpora- 
tions have,  in  express  language,  been  included,  while 
the  provisions  made  by  section  6,  and  those  succeed- 
ing it  to  the  eleventh  section  of  the  act,  have  been 
specially  framed  to  meet  the  cases  of  insolvent  cor- 
porations, and  to  direct  what  should  be  the  practice  in 
that  class  of  cases.  These  sections  contain  no  lan- 
guage or  intimation  restricting  the  terms  or  effect  of 
the  preceding  sections  of  the  act  to  the  same  class  of 
corporations,  the  former  providing  for  receivers  of  all 
corporations,  and  the  latter  regulating  the  course  of 
practice  to  be  observed  in  proceedings  taken  for  the 
dissolution  or  distribution  of  the  assets  of  a  corpora- 
tion. Why  this  distinction  has  been  made  is  not  ex- 
plained by  any  language  contained  in  the  act,  but  that 
it  was  intended  by  the  legislature  is  evident  from  the 
very  general  language  of  the  earlier  sections,  which 
have  in  no  manner  been  qualified  or  subordinated  to 
the  provisions  contained  in  the  later  sections  of  the 
act. 

As  the  application  for  the  appointment  of  a  receiver 
of  the  railway  company  is  included  within  section  1 
of  the  act  of  1883,  and  by  it  was  required  to  be  made 
in  the  county  of  New  York,  or  in  an  adjoining  county, 
and  the  order  in  question  was  not  so  made,  it  is, 
within  the  very  language  of  the  act,  a  void  oi^der,  and 
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■ 

cannot  stand  in  the  way,  therefore,  of  the  snccess  of 
the  present  application,  even  thongh  it  may  not  be  in 
terms  proper  to  formally  direct  that  it  should  be 
vacated.  It  was  made  without  the  authority  of  law, 
not  designedly,  of  course,  but  the  general  language  of 
this  section  of  the  act  of  1883  was  inadvertently  over- 
looked. It  is  remarkable  that  such  an  oversight 
should  have  arisen  in  the  proceeding,  as  it  is  obvious 
that  the  order  which  was  directed  and  entered  con- 
forms in  one  of  its  directions  to  what  has  been  required 
by  section  3  of  this  act  of  1883.  It  is  probable  that 
this  oversight  arose  out  of  the  fact  that  the  proceeding 
was  not  a  contested  one,  but  the  application  made  by 
the  plaintiff  was  acquiesced  in  by  the  railway  com- 
pany. But  such  acquiescence  could  not  confer  this 
authority  upon  the  court,  when  by  this  act  it  had  been 
prohibited  from  exercising  it. 

The  decisions  made  in  Wilkinson  v:  North  Biver 
Construction  Co.*  and  Phoenix  Foundry  &  Machine 
Co.  against  the  Same  f  and  Woerishoflfer  against 
['^   the  Same, :^  in  no  manner  conflict  with  the  construc- 
tion here  given  to  the  act  of  1883,  for  no  different 
construction  of  the  portions  of  the  act  applicable  to 
this  proceeding  was  in  any  form  intimated  in  either  of 
those  decisions.     It  is  also  probably  needless  to  add 
that  the  case  of  Attrill  v.  Rockaway  Beach  Imp. 
[*T   Co.  (26  JBuTiy  376),  can  have  no  effect  upon  the  de- 
termination of  this  application,  for  that  decision 
depended  upon  the  effect  to  be  given  to  section  769  of 
the  Code,  unqualified  and  unaffected  by  the  act  of 
1883,  or  any  similar  act. 

From  these  considerations,  it  follows  that  the  ap- 
plication now  made  for  the  appointment  of  one  or 

♦  Oneida  Sp.  T.,  66  How,  Pr.  428, 
t  Reported,  poitj  p.  106. 
}  Reported  pott,  p.  118. 
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more  receivers  of  the  railway  company  has  been  regu- 
larly made  in  the  first  judicial  district,  and  that  the 
order  in  form  providing  for  that  appointment,  made 
in  Orange  connty,  presents  no  legal  obstacle  in  the 
way  of  the  exercise  of  this  authority. 

One  of  the  persons  who  was  designated  in  the 
order  has  not  been  seriously  objected  to,  and  from  the 
known  character,   standing  and    position  of  Judge 

Russ£LL,  it  is  very  certain  that  no  well  founded 
["]   objection   to  his    capacity   or  qualifications  for 

the  office  of  receiver  could  be  made.  He  has 
entered  upon  the  discharge  of  the  duties  of  that  office 
under  this  void  order,  and  so  far  has  acquainted  him- 
self with  the  affairs  and  business  of  the  railway  com- 
pany, and  there  seems,  therefore,  to  be  good  reason 
justifying  his  continuance  in  that  position  by  a  lawful 
appointment,  which  may  be  made  under  the  provisions 
of  this  act.  To  discontinue  or  supersede  his  employ- 
ment in  this  manner  would  be  of  no  benefit  or  advan- 
tage to  either  of  the  bondholders  or  the  parties  to  the 
action,  but  it  would  cause  disturbance,  interruption 
and  embarrassment  in  the  management  of  the  affairs, 
and  the  transaction  of  the  business  of  the  railway 
company,  and  ought  not  to  be  permitted.  As  tbe 
result  of  a  careful  consideration  of  all  that  has 
been  said  by  counsel,  and  stated  in  the  affidavits 
brought  to  the  attention  of  the  court,  Judge  Russell 
should  be  continued  in  this  office  by  the  order  to  be 
made  upon  this  application,  and  upon  the  like 
security  as  was  required  in  his  behalf  by  Mr.  Jus- 
tice Brown,  who  presided  in  the  court  in  Orange 
county.  As  to  the  other  person  designated  in  the 
order,  now  considered  inoperative,  a  serious  opposi- 
tion has  been  made.  It  is  necessary,  for  the  purpose 
of  rendering  it  successful,  that  the  allegations  made 
against  him  should  be  found  to  be  well  founded  in 
fact,  for  no  person  should  be  appointed  to  such  a  posi- 
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tion  whose  administration  may  not  receive  the  con- 
fidence of  the  parties  to  be  affected  by  it.  What  has 
been  alleged  against  him  may  be  entirely  without 
foundation,  as  it  is  said  to  be  by  Mr.  Justice  Barnard 
in  Currier  v.  New  Ifork,  West  Shore  &  Buffalo  Rail- 
way Co.,*  and  while  the  objections  made  for  that 
reason  would  form  no  good  ground  for  his  removal, 
they  might  well  be  entitled  still  to  the  effect  of  pre- 
venting his  appointment.  That,  however,  it  is  not 
necessary  now  to  decide,  for  as  to  the  additional  re- 
ceiver, who  is  to  be  the  associate  of  Judge  Russell,  the 
consideration  of  the  case  will  be  deferred  until  the 
bondholders  and  the  parties  can  be  more  fully  heard . 
upon  this  subject. 

The  circumstance  of  an  order  having  been  made  by 
the  circuit  court  of  the  United  States  in  the  district 
of  New  Jersey,  of  a  similar  import  and  effect  to  that 
made  in  Orange  county,  has  not  been  deemed  import- 
ant in  this  case,  for  that  order  i>roceeded  no  further 
than  to  invest  these  persons  with  authority  over  so 
mnch  of  the  railway  property  as  was  situated  in  the 
state  of  New  Jersey  and  as  it  followed  the  order  which 
has  been  considered  to  have  been  unauthorized,  it 
coold  add  nothing  whatever  to  the  validity  of  that 
order. 

The  disposition  already  indicated  should  be  made 
of  this  application  and  it  may  be  proper  to  add,  in 
conclusion,  that  in  the  diversity  of  the  laws  enacted 
to  affect  the  appointment  of  receiver  of  corporations 
and  the  frequent  changes  made  by  the  legislature  in 
their  provisions  any  one  of  the  justice's  of  this  court 
would  have  been  equally  as  liable  to  act  under  a  mis- 
apprehension of  the  state  of  the  law,  as  did  Mr.  Justice 
Brown  at  the  time  when  the  proceeding  was  brought 
before  him  ;  and,  as  it  was  not  contested,  would  have 
been  equally  disposed  to  have  acquiesced  in  the  as- 
*  Unreported. 
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sumed  regularity  of  what  the  parties  to  the  action  both 
consented  should  be  done.  Still  that  will  not  sustain 
the  proceeding,  but  an  order  must  be  made,  as  already 
suggested  for  the  appointment  of  receivers  of  this 
corporation  to  carry  into  effect  the  provisions  of  the 
mortgage  as  well  as  the  authority  which  the  law  has 
vested  in  the  court  over  the  subject. 


PHOENIX  FOUNDRY  &  MACHINE  Co.  v.  THE 
NORTH  RIVER  CONSTRUCTION  COMPANY. 

Supreme  Court,  Onondaga  County,  Special  Term, 
March,  1884 ;  also.  Fourth  Department,  Gen- 
eral Term,  April,  1884. 

§§  602  et  seg.,  769,  1809,  1810. 

Motion  to  vacate  order,  where  made — Order  Btaymg  proceedings — When 
not  void  —Receiver — Power  of  eupreme  court  to  appoint^  of  insol- 
vent foreign  corporation — Poteer  to  restrain  actions  and  inter- 
ference with  property  when  receiver  has  "been  appointed — 
Effect  of  ineuffieient  service  of  injunction  order. 

A  motion  to  vacate  an  injunction  order  granted  in  an  action  in  the 
supreme  court  first  judicial  district  of  which  the  court  had  juris- 
diction, upon  notice,  must  be  made  in  the  judicial  district  in  which 
the  action  is  triable.*[*,  ",  **] 

An  order  restraining  or  staying  actions  is  not  void  because  too  broad, 
and  a  party  may  not  disregard  such  an  order  simply  because  it  is 
too  broad  or  extensive.  [»•] 

In  an  action  by  a  stockholder  of  a  foreign  corporation  which  was  in- 
solvent, and  of  which  a  receiver  had  been  appointed  in  the  state 
under  whose  laws  it  was  organized  for  the  appointment  of  a  re- 
ceiver of  its  property  in  this  state,  the  supreme  court  has  power  to 
appoint  a  receiver.  [•,  "]  Such  receiver  represents  the  corporation, 
its  stockholders  and   its  creditors,  and  the  court  appointing  him 

^  To  same  effect  is  Smith  v.  Danzig,  8  N.  T.  Civ.  Pro.  187. 


CIVIL    PROCEDURE    REPORTS.  107 

PhoBDiz  Foundry,  &c.  Co.  e.  North  River  ConstructioD  Co. 

has  authority,  as  an  incident  to  the  power  of  appointment  to  pre- 
vent any  interference  with  the  assets  of  the  corporation  by  individ- 
ual creditors  or  others,  in  order  to  preserve  the  fund  for  distribu- 
tion, [*,  "]  which  authority  may  be  exercised  by  an  order  in  the 
suit  in  which  the  receiver  is  appointed. [^]  Such  an  order  is  made 
in  the  exercise  of  the  inherent  power  of  the  supreme  court  to  pro- 
tect its  receiver  and  the  funds  in  his  hands,  and  is  not  a  creature  of 
the  Code,[*]  and  is  not  subject  to  every  provision  of  the  statute  or 
of  the  rules  of  court  which  apply  to  the  injunction  orders  granted 
upon  the  application  of  a  party  for  the  protection  of  his  individ- 
ual rights.  [^]  Accordingly  heldf  that  tlie  provisions  of  the  Code  and 
rules,  requiring  an  undertaking  to  be  given  on  obtaining  an  injunc- 
tion order  and  that  the  order  shall  state  the  grounds  in  which  it  is 
granted  do  not  apply  to  such  an  order.  [^] 

The  fact  that  the  mode  of  service  of  an  injunction  order  was  insuffi- 
cient does  not  warrant  the  vacating  of  the  order.  ['] 

Wilkinson  «.  North  River  Construction  Co.  (66  How,  Pr,  428)  ;[•] 
Attorney-general  «.  Guardian  Mutual  Life  Ins.  Co.  (77  N.  T, 
272);[*,  »•]  Erie  R.  R.  Co.  v.  Ramsey  (45  Id.  637);['J  Reims  t>. 
AstorFire  Ins.  Co.  (59  Id.  148);["]  Attrill  «.  Rockaway  Beach 
Imp.  Co.  (25  JTttrt,  376)["]  followed:  Walsh  r.  Stcarn  (12  JV.  T. 
Weekly  Dig.  424);["]  Perry  «.  Seward  (6  Abb.  Pr.  327),  ["J  dis- 
tinguished. 

{Decided  at  Special  Term  March,  1884;  at  General  Term,  May,  1884.) 

Motion  by  plaintiff  at  Onondaga  County  special 
term  to  vacate  an  order  made  in  another  action  in 
New  York  county. 

The  defendant  is  a  foreign  corporation  created  by 
and  under  the  laws  of  the  State  of  New  Jersey  but 
having  a  place  for  the  transaction  of  business  and  a 
fiscal  agency  in  the  city  of  New  York.  On  January 
14,  1884,  one  Charles  F.  Woerishoffer,  a  stockholder 
of  the  defendant,  brought  an  action  against  this  de- 
fendant in  this  court,  in  the  county  of  New  York,  for 
the  benefit  of  himself  and  all  other  stockholders,  and 
of  the  creditors  of  the  defendant,  alleging  in  his  com- 
plaint the  insolvency  of  the  defendant,  and  that  a  re- 
ceiver of  its  effects  had  been  duly  appointed  by  a 
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court  of  competent  jurisdiction  in  New  Jersey,  and 
asking  for  the  appointment  of  a  receiver  of  the  prop- 
erty of  the  defendant  in  this  state.  By  an  order 
made  at  a  special  term  of  this  coart  held  in  New 
York  County  (the  first  district),  January  14,  1884,  ap- 
pointing the  New  Jersey  receiver,  Ashbel  Green,  rer 
ceiverofall  the  property  and  assets  of  the  company 
in  this  state.  Thereafter,  on  January  19,  1884,  this 
action  was  begun  to  recover  on  contract  for  merchan- 
dise sold  to  and  work  done  for  the  defendant,  Onon- 
daga county  being  named  in  the  summons  and 
complaint  as  the  place  of  trial.  Subsequently  the 
order  which  the  plaintiff  herein  seeks  to  have  vacated 
was  granted  upon  notice  in  the  aforesaid  action 
brought  by  Woerishoffer,  by  special  term  of  the  court 
in  New  York  county,  restraining  all  persons  "  from 
bringing  or  prosecuting  any  suits  or  proceedings 
against  the  defendant.  The  North  River  Construction 
Company,  or  in  any  manner  interfering  with  the  assets 
of  said  defendant  until  the  further  order  of  the 
court.' ^ 

William  S,  Andrews  {Knappy  Nottingham  dt  An- 
drewSy  attorneys),  for  the  motion. 

C,  B.  Alexandrcr,  opposed. 

Vann,  J.— The  plaintiff  in  this  action  moves  at  a 

•    special  term  sitting  in  the  fifth  judicial  district  to 

[']    vacate    an   order  made  in  another  action  by  a 

special  term  sitting  in  the  first  district. 

This  is  expressly  prohibited  by  section  769  of  the 

Code  of  Civil  Procedure.   The  learned  counsel  for  the 

plaintiff  has  argued  with  much  force  that  the  order  in 

question  is  void  because  it  was  issued  without  any 

authority.  If  it  is  void  this  motion  is  unnecessary ; 

f]    but  after  careful  deliberation  I  have  held  it  to  be 
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valid  in  the  case  of  Wilkinson  v.  The  North  River  Con- 
struction Company,*  and  for  my  reasons  mast  refer 
to  the  opinion  in  that  case.  As  this  motion  cannot  be 
made  outside  of  the  judicial  district  in  which  the 
order  complained  of  was  made,  none  of  the  other 
questions  argued  by  counsel  have  been  considered. 
Ten  dollars  costs. 

From  the  order  entered  on  this  decision  the  plaint* 
iff  appealed  to  the  general  term. 

William  S,  Andrews  (Knapp^  Noltingham  &  An- 
drewSj  attorneys),  for  appellant. 

C.  B.  Alexander^  for  respondent. 

Smith,  P.  J.— The  object  of  the  action  brought  by 
the  stockholder  Woerishoffer,  and  of  that  to  which  it 
is  ancillary,  is  to  wind  up  the  aflFairs  of  the  insolvent 
corporation,  and  make  an  equitable  distribution  of  its 
assets  among  all  its  creditors.    The  receiver  ap- 
[*]    pointed  in  those  actions  represents  the  corpora- 
tion, its  stockholders,   and  its  creditors,  and  the 
court  by  which  he  was  appointed  had  authority,  as  an 
incident  to  the  power  of  appointment,  to  prevent  any 
interference  with  the  assets  of  the  corporation  by  indi- 
vidual creditors  or  others,  in  order  to   preserve  the 
fund  for  distribution  {In  re  Attorney-General  v, 
p]    The  Gaardian  Mutual  Life  Insurance  Company, 
77  N.  Y.  272). 

Such  authority  may  be  exercised  by  an  order 
[*]  made  in  the  suit  in  which  the  receiver  is  appointed 
{Id.).  An  order  of  that  nature,  being  for  the  pro- 
tection of  the  fund  which  the  court  has  in  its  posses- 
sion through  its  receiver,  is  not  subject  to  every  pro- 
vision of  the  statute,  and  of  the  rules  of  court  which 

*  66  How.  Ft.  423. 
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apply  to  the  injunction  orders  granted  upon  the  appli- 
cation of  a  party  for  the  protection  of  Ms  individual 
rights.  It  is  properly  made  in  the  action  in  which  the 
receiver  is  appointed,  and  a  creditor  who  attempts  to 
interfere  with  the  fund  by  unnecessarily  subjecting  it 
to  the  costs  of  an  action  to  enforce  his  claim,  cannot 
set  up  that  the  order  is  ineffectual  as  to  him  because 
not  made  in  his  own  action.  If  there  are  controversies 
to  be  litigated,  or  accounts  to  be  adjusted  between  such 
creditors  and  the  corporation,  all  can  be  done  on  the 
investigation  of  the  claim  in  the  winding-up  suit,  and 
the  creditor  is  a  party  to  that  suit  through  his  repre- 
sentative, the  receiver. 

In  short,  the  order  is  made  in  the  exercise  of  the 
[•]    inherent  power  of  this  court  to  protect  its  receiver 

and  the  funds  in  his  hand,  and  is  not  a  creature 
of  the  Code  (2  Story's  Eq.  Jut.  %  891).  This  power  is 
recognized  by  section  1806  of  the  Code  in  the  classes  of 
actions  therein  referred  to,  in  which,  however,  the 
present  action  is  not  included,  but  that  section  is 
simply  declaratory  of  the  common  law  j^s  far  as  it 
goes,  and  does  not  divest  the  court  of  its  power  in 
cases  not  within  its  provisions. 

That  this  court  has  the  power,  by  an  order  made' 
[']    in  one  action,  to  restrain  proceedings  in  another 

pending  before  it,  was  held  in  Erie  R.  R.  Co. 
«.  Ramsey  (45  N.  Y,  637),  overruling  the  case  of 
Schell  V.  Erie  Rw.  Co.  (61  Barb.  368),  cited  by  the  ap- 
pellant's counsel.  True,  the  power  is  to  be  exercised 
in  extreme  cases  only,  but  here  is  a  case  in  which  its 
exercise  is  necessary  for  the  equal  protection  of  all  the 
creditors  of  the  insolvent  corporation,  including  the 
creditor  whose  action  is  stayed  by  it. 

If  these  views  are  correct,  it  results  that  none  of 
[•]    the  objections  urged  by   the  appellant's  counsel 

are  tenable.  As  we  have  seen  already,  the  order 
is  valid,  although  not  made  in  the  action  brought  by 
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the  present  plaintiff.  And  the  provisions  requiring 
an  undertaking  to  be  given  on  obtaining  an  injunc- 
tion order,  and  that  the  order  shall  state  the  grounds 
on  which  it  is  granted,  do  not  apply  to  an  order  like 
the  one  in  band. 

If  the  mode  of  service  was  insufficient,  it  does 

[•]    not  warrant  the  vacating  of  the  order ;  whether  it 

would  authorize  proceedings  against  the  plaintiff 

for  a  contempt  in  case  of  disobedience  of  the  order  is  a 

question  not  involved  in  this  appeal. 

The  order  should  be  affirmed,  with  ten  dollars  costs 
and  disbursement^. 

Hardin,  J. — [Concurring.] — In  the  Woerishoffer 
action  against  the  North  River  Construction  Company, 
the  court  acquired  jurisdiction  of  the  defendant, 
["]  and  had  power  to  appoint  a  receiver.  The  re- 
ceiver so  appointed  represents  all  the  creditors, 
and  as  Andrews,  J.,  says  in  Attorney-General  v. 
Guardian  Mutual  Life  Ins.  Co.,  77If.  Y.  272,  "they 
are  subject  to  the  summary  jurisdiction  of  the  court 
in  matters  pertaining  to  the  administration  of  the 
estate  of  the  insolvent  corporation.  The  court  at 
special  term  in  New  York  had  power  to  make  the 
order  staying  proceedings  against  the  insolvent  cor- 
poration." If  that  stay  order  was  improperly  granted, 
or  if  reasons  exist  why  it  should  be  vacated  or  modi- 
fied quoad  the  plaintiff  in  this  action,  the  reasons 
should  be  presented  to  the  court  in  the  district  wherein 
the  stay  order  was  made."  If  the  plaintiff  is  entitled 
to  such  remedy,  it  "must  be  sought  by  applica- 
["]  tion  to  the  court  in  the  district  in  which  the  re- 
ceiver was  appointed,  and  in  the  action  in  which 
the  appointment  was  made."  Andrews,  J.,  in  Reims 
V.  Astor  Fire  Ins.  Co.  (59  If.  T.  148),  used  the  lan- 
guage just  quoted.  Besides,  it  is  provided  by  section 
769  of  the  Code  of  Civil  Procedure,  viz. :  "A  motion 
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upon  notice  in  an  action  in  the  supreme  court  must  be 
made  within  the  judicial  district  in  which  the  action 
is  triable." 

The  same  position  we  have  already  stated   was 

asserted  by  the  court  in  the  first  department  in 
["]   1881  in  deciding  At  trill  v,  Rockaway  Beach  Imp. 

Co.,  reported  in  25  ffuriy  378. 

If  the  order  was  irregular,  because  obtained  with- 
out complying  with  section  610  of  the  Code  or  Rule 
13  without  reciting  the  grounds  upon  which  it  was 
granted,  the  remedy  was  by   motion  in  the  district 

wherein  it  was  made.  Section  769  of  the  Code  was 
["]   not  referred  to  in  Walsh  v,  Stearn  (12  JV.  Y,  Week. 

Dig.  424),  and  the  court  incidentally  remarked  that 
"  the  legal  effect  of  the  order  was  to  remove  an  illegal 
restraint  and  it  had  no  other  effect."  We  do  not 
regard  that  authority  as  applicable  here,  but  if  a  full 
examination  of  that  case  should  present  the  point  in- 
volved and  a  holding  adverse  to  the  views  we  have 
stated,  we  should  be  constrained  to  disregard  it,  and 

follow  cases  we  have  hereinbefore  cited.  Perry  t?. 
[*•]   Seward  (6  Abb.  Pr.  327),  is  not  ai)plicable  ;  it  was 

decided  in  1858,  long  before  the  enactment  of  sec- 
tion 769,  and  the  motion  was  made  in  all  the  actions, 
and  was  a  motion  to  consolidate  all  the  actions;  a^d 
it  was  made  in  the  county  '-in  which  all  the  parties 
resided"  and  actions  "were  all  triable  in  Albany 
county"  where  the  motion  was  made.     If  the  order 

restraining  or  staying  actions  is  too  broad,  it  is  not 
["J   therefor  void  and  a  party  may  not  disregard  the 

order  simply  because  it  is  too  broad  or  extensive 
(People  V.  Pendleton,  64  iV^.  T,  622;  People  v.  Sturte- 
vant,  9  Id.  263). 

We  think  the  plaintiff  must  seek  his  remedy, 
["]  if  he  wishes  to  assert  it,  in  the  lifetime  of  the  order 

complained  of,  in  the  action  pending  in  the  first 
district  (Wilkinson  v.   This  Defendant,  66  How.  Pr. 
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423  ;  Attorney  General  v.  North  Am.  Life  Ins.  Co.,  6 
Abb.  iV.  a  293;  S.  C,  56  How.  Pr.  160;  Attorney 
General  n.  Guardian  Mut'l  Life  Ins.  Co.,  77  N.  Y.  272).* 
This  order  should  be  affirmed,  with  |10  costs  and 
disbursements. 

Bae^er,  J.,  concurred. 


WOERISHOFPER  v.  THE  NORTH  RIVER  CON- 
STRUCTION COMPANY. 

Supreme  Court,  New  York  County,  Special  Term, 
June,  1884. 

§§  1809,  1810. 

Beceiter. — Power  of  mipreme  court  to  entertain  action  for  appointment  of 

of  foreign  corporation, — Notice  to  attorney  general.  ^Injunctions 

restraining  actions^  etc. — When  vacated  as  to 

attadiing  creditors. 

Under  section  1810  of  the  Code  of  Civil  Procedure,  the  supreme  court 
bas'puwer  to  entertain  an  action  brought  by  a  stockholder  of  acor< 
poration  organized  under  the  laws  of  New  Jersey  for  the  appoint- 
ment of  a  receiver  of  its  property  in  this  state  on  the  ground  that  it 
was  insolvent  and  that  a  receiver  of  its  effects  had  been  appointed 
by  a  court  of  competent  jurisdiction  in  New  Jersey,  and  to  appoint 
a  receiver  of  the  property  of  the  defendant  therein.* 

The  provisions  of  chapter  378  of  the  Laws  of  1883,  requiring  notice 
to  the  attorney  general  of  a  motion  for  a  receiver  of  a  corporation, 
do  not  apply  to  the  ap})ointment  of  an  auxiliary  receiver  of  a  for- 
eign corporation. [*,  *] 

Where  after  certain  creditors  of  a  foreign  corporation  had  levied 
attachments  of  its  property,  an  ancillary  receiver  of  it  was  ap- 
pointed in  this  state, — Heldf   that  the  appointment  of  a  receiver 

♦  See  People  ex  rel.  Negus  c.  Dwyer,  2  N.  Y.  Civ.  Pro.  379  (887;. 
Vol.  VI.— 8 
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could  not  divest  them  of  the  rights  they  had  acquired  and  that 
they  should  be  allowed  to  proceed  and  perfect  their  judgment  and 
realize  what  they  could  out  of  the  property  ;  that  an  order  re- 
straining all  persons  from  bringing  or  prosecuting  any  suit  or  pro- 
ceeding iioainst  the  defendant  or  interfering  with  its  assets  should 
be  vacated  as  to  such  creditors.  [^] 

Phoenix  Foundary  &  Machine  Co.  «.  North  River  Construction  Co. 
(6  If.  F.  Civ,  Pro.  106),  approved.  [•] 

(Decided  June  23,  1884.) 

Motion  by  certain  attachment  creditors  of  the  de- 
fendant to  dissolve  an  injunction  granted  herein. 

Tlie  defendant  is  a  foreign  corporation  organized 
by  and  under  the  laws  of  the  state  of  New  Jersey. 
The  plaintiff  is  one  of  its  stockholders  and  as  such 
brought  this  action  in  behalf  of  himself  and  all  other 
stockholders  and  creditors  of  the  defendant,  for  the 
appointment  of  a  receiver  of  the  property  of  the  de- 
fendant in  this  state,  on  the  ground  that  it  was  insol- 
vent, and  that  a  receiver  of  its  property  and  effects  had 
been  appointed  by  a  court  of  competent  jurisdiction 
in  New  Jersey. 

July  14, 1884,  on  notice,  an  order  was  made  at  a  spe- 
cial term  of  this  court  in  New  York  county  appointing 
Ashbel  Green  ancillary  receiver  of  the  property  of  the 
corporation.  Thereafter  an  order  was  granted  enjoin- 
ing and  restraining  all  persons  "  from  bringing  or  pros- 
ecuting any  suits  or  proceedings  against  the  defend- 
ant ....  or  in  any  manner  interfering  with  the  assets 
of  the  defendant  until  the  further  order  of  the  court." 
That  order  is  the  one  which  certain  creditors  who  had 
attached  the  property  of  the  defendant  before  the  ap 
pointment  of  the  ancillarj^  receiver,  now  seek  to  have 
vacated. 

George  E.  Comstock^  F,  N.  Bangs^  F.  L.  Stetstov^ 
John  L,  Hill  and  M.  A.  Knapp^  for  the  motion. 
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JohnE.  Parsons^  aad  0.  B.  Alexander^  for  plaint- 
iff, opposed. 

William  M.  Evarts^  for  the  receiver,  opposed. 
Howard  Mansfield^  for  the  defendant,  opposed. 

Van  Bri/nt,  J.— Under  section  1810  of  the 
P]  Code,  the  court  evidently  had  the  power  to  en- 
tertain this  action  and  to  appoint  a  receiver  of  the 
property  of  the  defendant  therein.  • 

By  reason  of  the  injunction  granted  by  the  court 
in  New  Jersey,  the  domicil  of  the  corporation,  the 
officers  and  the  agent  of  the  corporation  of  which  that 
court  had  jurisdiction  were  enjoined  from  interfering 
with  the  property  of  the  corporation,  and  this  injunc- 
tion operated  upon  such  officers  personally,  no  matter 
where  the  property  of  the  company  was  situated.  The 
appointment  of  a  receiver  in  the  state  of  New  Jersey 
operated  only  upon  property  within  that  state,  and 
therefore  as  to  the  assets  of  the  corporation  within 
this  state,  there  was  no  officer  empowered  to  hold  the 
same. 

As  to  the  objection  that  under  chapter  378  of  the 
Laws  of  1883  the  appointment  of  the  receiver  in  this 
action  was  void  because  of  the  want  of  notice  to  the 
attorney  general,  it  does  not  seem  to  be  well  taken. 
The  reason  for  the  enactment  of  the  law  must  neces- 
sarily be  considered  in  determining  the  scope  of  the 
act. 

By  this  provision  requiring  notice  to  the  attorney 
general  it  was  intended  to  prevent  the  improvident 
appointment  of  receivers  by  the  court  upon  the  motion 
of  parties  who  were  thereby  endeavoring  to  further 
their  own  private  schemes  rather  than  attempting  to 
preserve  the  assess  of  a  corporation  for  its  credi- 
[^    tors.     This  restraint  upon  the  appointment  of  a 
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1  eceiver  could  not  in  the  slightest  degree  apj)ly  to 
the  appointment  of  an  auxiliary  receiver  of  a  foreign 
corporation.  In  such  a  case  the  necessity  for,  and  the 
right  to  a  receiver  have  been  adjudicated  upon  by 
the  courts  of  the  state  where  the  corporation  is  domi- 
ciled. 

Whatever  evil  would  result  from  the  appointment 
of  a  receiver  has  already  been  inflicted,  and  the  inter- 
vention of  the  courts  of  this  state  is  merely  to  jwe- 
serve  the  property  of  the  corporation  within  this  state 
for  equal  distribution  among  the  creditors  of  the  cor- 
poration ;  such  receiver  being,  in  my  judgment,  bound 
to  account  in  this  state  for  all  property  within  this 
state  at  the  time  of  his  appointment. 

The  appointment  of  such  auxiliary  receiver  being 
to  preserve  the  assets  of  the  corporation  for  distribu- 
tion among  its  creditors  equally,  and  notfor  the  pur- 
pose of  allowing  such  assets  to  be  removed  by  the  re- 
ceiver to  a  foreign  jurisdiction  and  compelling  the 
creditors  within  this  state  to  go  to  a  foi'eign  jurisdic- 
tion to  prove  their  claims  against  assets  which  they 
might  have  reached  by  action  in  this  state  but  for  the 
appointment  of  the  receiver.  The  injustice  which 
would  flow  from  a  different  construction  of  the  right 

of  domestic  creditors  is  too  manifest  to  need  argu- 
[■]    ment.     I  am  of  tbe  opinion,  therefore,   that  the 

act  of  1883  does  not  apply  to  auxiliary  receivers, 
as  such  receivers  are  neither  within  the  letter  nor 
spirit  of  the  act. 

The  further  objection  is  raised  to  the  continuance 
of  the  injunction,  that  the  c<^urt  had  no  power  to  grant 

the  same.  This  question  seems  to  have  been 
[*]    decided  by  the  general  term,  fourth  department, 

in  the  case  of  Phoenix  Foundry  and  Machine  Co. 
V,  North   River  Construction   Co.,*  and  I  concur  in 

♦  Ante,  p.  106. 
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the  views  expressed  by  presiding  Justice  Smith  in  his 
opinion. 

As  to  creditors  who  have  attachments  which  have 
been  levied  npon  assets  of  the  corporation  prior  to  the 
appointment  of  the  ancillary  receiver,  they  should  be 
allowed  to  proceed  and  perfect  their  judgment  and 
realize  what  they  can  out  of  the  property  levied  upon, 
as  the  appointment  of  a  receiver  could  not  divest  them 
of  rights  they  acquired.  The  motion  to  dissolve  the 
injunction  as  to  the  attaching  creditors  must  be 
granted. 


PHELPS  V.  PHELPS. 


Sdpbeme  Court,  Herkimer  County,  Special  Term, 
November,  1883. 

§§  424,  439,  628,  844. 

AffidatdL—Certi/Uate  to,  taken  mthout  tke  state,— Effect  of  failure  of^ 
on  order  for  puhUcaticn.  —Appearance. — What  amounts  to. 

Where  the  affidavit  aod  complaint  on  which  an  order  for  publication 
was  granted  were  sworn  to  without  this  state  and  were  not  certified 
in  the  manner  required  to  entitle  a  deed  so  acknowledged  to  be 
recorded  in  this  state, — Heldj  that  the  papers  were  to  be  regarded 
as  unverified,*  and  that,  so  regarded,  they  failed  to  give  the  court  or 
officer  any  jurisdiction  of  the  case,  and  the  order  for  publication  and 
the  proceedings  thereunder  were  without  authority  and  void;  that 
no  subsequent  laches  of  the  defendant  could  give  jurisdiction. 

When  on  a  motion  by  a  defendant  to  set  aside  the  service  of  a  sum- 
mons by  publication  and  all  proceedings  thereunder,  his  attorneys 

♦  8<e  Williams  9.  Waddell,  6  JT.  T.  Civ.  Pro.  191  ;  Harris  «.  Dur- 
kee,  5  Id.  876;  Code  Cicil  Procedure^  528.  It  eeemSy  that  proof  of  the 
laws  of  the  state  io  which  the  affidavit  was  taken,  empowering  the 
officer  taking  it  to  do  so,  and  if  his  signature  may  be  substituted  for 
che  certificate.     Vide  Williams  v.  Waddell,  eupra. 


118  CIVIL    PROCEDURE    REPORTS, 

Phelps  V.  Phelps. 

indorse  their  names  on  the  motion  papers  as  attorneys  for  the  de- 
fendant,— Held,  that  this  was  an  appearance  in  the  action  sufficient 
to  give  the  court  jurisdiction  of  the  case  and  of  the  person  of  the 
defendant. 
(Decided  November  13,  1888.) 

Motion  by  defendant  to  vacate  and  set  aside  an 
order  for  the  publication  of  the  sammons  herein  and 
all  proceedings  thereunder. 

This  is  an  action  for  absolute  divorce.  The  sum- 
mons was  served  by  publication  in  1878  and  judgment 
taken  on  the  defendant's  failure  to  appear  or  answer 
in  January,  1879. 

The  order  for  publication  was  granted  on  a  com- 
plaint verified  without  the  state  before ,  a  clerk  of  the 
supreme  court  of  Maine  accompanied  by  a  certificate 
purporting  to  be  signed  by  one  Appleby,  who  de- 
scribed himself  as  chief  justice  of  the  state  of  Maine, 
certifying  that  the  person  who  took  the  affidavit  was 
the  proper  person  to  make  out  and  certify  copies  of 
all  records  and  proceedings  of  the  supreme  judicial 
court,  holden  within  and  for  the  county  of  Knox,  in 
the  state  of  Maine,  and  that  full  faith  and  credit 
should  be  given  to  his  acts  and  attestations. 

In  November,  1883,  the  defendant  made  this 
motion. 

Louis  Marshal^  for  the  motion. 

The  verification  was  a  nullity,  and  the  complaint 
must  be  treated  as  unverified.  Ladd  v.  Terre  Haute, 
&c.,  R.  R.  Co.,  13  N.  r.  WeeUp  Dig.  209  ;  Luther  v. 
Brison,  4  JV.  T.  Monthly  Law  Bui.  91.  .  .  .  The  ob- 
jections .  .  .  are  directed  to  the  jurisdiction  of  the 
court  and  are  not  merely  irregularities,  and  cannot 
be  amended  or  overcome  by  any  claim  of  laches. 
Kendall  v.  Washburn,  14  How.  Pr.  380;  Titus  v. 
Relyea,  1(5  Id.  371. 
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William  H.  King^  opposed. 

The  complaint    was    properly    verified.     Code  qf 
Civil  Procedure,  §§  625,  526,  844. 

Churchill,  J. — ^The  order  of  publication  of  the 
summons  in  this  action  was  made  by  the  county  judge 
of  Montgomery  county,  November  12, 1878,  and  was 
made  upon  a  complaint  and  affidavit  purporting  to 
have  been  verified  by  the  plaintiff  in  the  state  of 
Maine,  on  August  3, 1878.  Prior  to  that  time  the  law 
relating  to  the  taking  of  affidavits  in  other  states  to  be 
used  in  this  state  as  it  existed  before  the  Code  of  Civil 
Procedure  (2  Ji.  S.  396,  §  25,  and  Laws  of  1869,  chap. 
133),  had  been  repealed  (chap.  417,  Laws  of  1877,  §  1, 
sub.  3  [6],  and  subdiv.  4  [43]),  leaving  in  force  after 
September  1, 1877,  section  844  of  the  Code  of  Civil 
Procedure,  to  govern  the  taking  of  such  affidavits.  By 
that  section  an  affidavit  taken  in  another  state  to  be 
used  in  this  state,  must  be  taken  before  an  officer 
authorized  by  the  laws  of  the  foreign  state  to  take 
and  certify  the  acknowledgment  and  proof  of  deeds  to 
be  recorded  in  that  state,  and  that  he  was  such  officer 
and  so  authorized  (Laws  of  1869,  chap.  557),  must  be 
certified  in  the  manner  required  to  entitle  a  deed 
acknowledged  before  him  to  be  recorded  in  this  state. 
In  the  affidavits  presented  to  the  county  judge  there  is 
an  entire  failure  (so  far  as  the  papers  show),  to  comply 
with  these  requirements  of  the  Code,  and  the  papers 
are  to  be  regarded  as  unverified  by  the  plaintiff ;  so 
regarded  they  fail  to  give  the  courts  or  officer  any 
jurisdiction  of  the  case,  and  the  order  of  publication 
and  the  proceedings  subsequent  thereto  to  judgment 
are  without  authority  and  void.  Code,  §439.  If  the 
affidavit  in  question  failed  to  give  jurisdiction  no  sub- 
sequent laches  of  the  defendant  could  give  such  juris- 
diction.   Titus  V.  Relyea,  16  ITow.  Pr.  371. 

The  defendant's    attorneys  have   indorsed    their 
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names  upon  the  motion  pai)ers  served  by  them  in  this 
case  as  attorneys  for  the  defendant,  which  is  an  ap- 
pearance in  the  action,  and  is  sufficient  to  give  the 
court  jnrisdiction  of  the  case  and  of  the  person  of  the 
defendant.  Code  Civil  Pro.  §  424 ;  Mahoney  v.  Pen- 
man, 4  Dtier,  603  (606).* 

An  order  should  be  entered  vacating  and  setting 
aside  the  judgment  of  divorce  heretofore  entered  in 
this  action,  and  giving  to  the  defendant  20  days  after 
the  entry  of  the  order  to  be  entered  herein  in  which 
to  make  and  serve  a  demand  of  a  copy  of  the  com- 
plaint of  the  plaintiff  in  this  action,  the  proceedings 
subsequent  thereto  to  be  the  same  as  though  personal 
service  of  the  summons  had  been  made  upon  the 
defendant. 

Let  an  order  in  accordance  with  the  foregoing  be 
drawn,  and  filed  and  entered  in  Montgomery  county, 
and  let  the  papers  used  on  the  motion  also  be  filed  in 
that  county.f 

*  Sec  on  this  subject  Douglass  v.  Haberstro,  8  Al>b.  If,  C,  230 ;  S. 
C,  58  Haw,  Pr.  276;  Couch  «.  Mullane,  68  Haw,  Pr.  79  ;  Erause  «. 
.  Averill,  4  iV.  F.  Civ,  Pro.  410  ;  Code  of  Civil  Procedure,  §  421. 

fThis  case  was,  on  appeal,  affirmed  by  general  term  of  the  third 
department,  see  82  Hun,  642. 
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De  silver,  Respondent,  v.  HOLDEN,  Appellant. 

N.  Y.  SuPEBiOB  Court,  General  Term,  March, 

1884. 

§§  484,  1316. 

Appeal  from  final  judgment  on  overruling  demurrer. — Joinder  cause*  of 

action. — Fahe  representations  and  conversion. — Pleading, — 

Damages.  — Intent. 

Upon  an  appeal  from  a  judgment  entered  upon  an  assessment  of 
plaintiff^s  damages,  after  a  demurrer  to  the  complaint  bad  been 
overruled  and  final  judgment  ordered  for  plaintiff,  the  correctness  of 
the  order  overruling  the  demurrer  is  involved. ['] 

A  cause  of  action  that  by  false  and  fraudulent  representations,  de- 
fendant had  induced  plaintiff  to  sign  a  bond  for  the  payment  of 
money  secured  by  mortgage  on  plaintiff^s  real  estate,  which  at  de- 
fendant's request  were  made  to  a  third  person,  to  whom  defendant 
delivered  them,  receiving  a  specified  sum  therefor,  may  be  joined 
under  subd.  6,  §  487,  of  the  Code,  with  a  cause  of  action  for  the 
conversion  of  plain tiff^s  property  by  defendant.  Both  causes  of 
action  are  for  injury  to  personal  property.  ['] 

After  execution  and  before  delivery  of  the  bond,  plaintiff  had  a  prop- 
erty therein,  and  the  complaint  alleges  that  defendant  by  false 
pretenses  obtained  the  bond,  which  was  as  much  an  injury  to  prop- 
erty as  a  tortious  taking  and  a  conversion  thereof.  ['] 

A  special  allegation  of  damage  in  such  case  is  not  necessary  ;  the 
presumption  that  plaintiff  will  be  obliged  to  pay  the  bond  is 
enough.  [*] 

An  averment  that  with  intent  to  deceive  and  defraud  plaintiff,  de- 
fendant falsely  and  fraudulently  stated  and  represented  certain 
matters  of  fact  as  to  his  own  financial  condition,  and  as  to  property 
owned  by  him,  etc.,  implies  that  defendant  knew  the  representa- 
tions to  be  false  when  he  made  them.[*] 

{Decided  AprU  7,  1884.) 

Appeal  from  a  final  judgment  in  favor  of  plaintiflP, 
entered  upon  an  order  and  interlocutory  judgment 
overruling  defendant's  demurrer  to  the  complaint, 
which  waBon  two  grounds :  1.  That  causes  of  action 
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are  improperly  united.    2.  That  the  allegations  as  to 
the  first  alleged  cause  of  action  are  insujfficient,  &c. 
The  facts  appear  in  the  opinion. 

JEJ.  P.  Wilder,  for  appellant. 

I.  The  causes  of  action  are  improperly  united 
{Code,  §  488,  subd.  7).  The  first  is  for  damages  for 
obtaining  a  bond  and  mortgage  upon  real  property  by 
false  and  fraudulent  representations.  The  second  is 
for  failing  to  return  a  chattel  after  demand.  The 
first  relates  to  a  supposed  injury  to  real  property 
as  an  impairment  of  plaintiff's  title ;  the  second  re- 
lates to  personal  property,  but  in  no  manner  alleges 
''injury"  to  it.  But  assuming  that  the  conversion 
of  a  chattel  is  in  law  an  "injury"  to  personal 
profierty,  fraudulent  representations  whereby  a  plaint- 
iff was  induced  to  execute  a  bond  and  mortgage  not 
yet  due  nor  payable,  and  by  reason  whereof  plaintiff 
has  not  yet  suffered  loss,  are  not  an  injury  to  personal 
"  property  "  (§  3343,  subd  10).  Conversion,  wrongful 
detention,  and  an  action  for  accounting  cannot  be 
united  (Thompson  v.  St.  Nicholas  Bank,  61  Bow,  163). 
Nor  can  a  cause  of  action  for  malicious  prosecution 
be  united  with  one  for  false  imprisonment  (Nebenzahl 
V.  Townsend,  61  How.  353).  Nor  a  cause  of  action  for 
an  assault  with  one  for  slander,  although  the  slander 
and  assault  were  simultaneous  (See  also  Furniss  v. 
Brown,  8  How.  191 ;  ColvelU.  N.  Y.  &  E.  R.  R.  Co., 
9  How.  212 ;  Ehle  v.  HuUer,  10  Abb.  Pr.  287  ;  Max- 
well V.  Farman,  1  How.  236 ;  Flynn  v.  Bailey,  50  Barb. 
73  ;  McDonald  v.  Kountze,  68  How.  152  ;  Hunter  v. 
Powell,  15  Id.  221  ;  Cobb  v.  Dows,  9  Barb.  230  ; 
Anderson  v.  Hill,  63  Id.  238). 

II.  The  first  cause  of  action  does  not  set  forth  facts 
sufficient  to  constitute  a  cause  of  action.  It  does  not 
appear  that  plaintiff  will  ever  be  called  upon  to  pay 
her  bond  or  redeem  her  mortgage.    They  are  not  yet 
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due.  Non  constat,  but.  the  defendant  will  do  his 
whole  duty  in  that  behalf.  In  a  civil  action  for  fraud 
and  deceit,  damage  is  as  essential  to  the  action  as 
fraud  (Aberdeen  v.  Blackman,  6  Hill,  324 ;  Gilbert 
V.  Wiman,  1  Comst.  550  ;  Wright  d.  Whiting,  40  Barb. 
235).  The  complaint  does  not  allege  that  defendant 
knew  his  representations  to  be  false  when  he  made 
them,  ^on  constat^  bnt  he  honestly  believed  them  to 
be  true  (Moore  v.  Noble,  53  Barb.  425 ;  Robinson  v. 
Flint,  56  Id.  100  ;  Van  Vliet  v.  McLean,  23  Bun,  206). 

C.  Bairibridge  Smith,  for  respondent. 

I.  The  causes  of  action  are  properly  joined,  and 
fall  within  the  provisions  of  the  Code  termed  ''For 
injuries  to  personal  property"  {Code  Cio.  Pro.  §484, 
subd.  6  ;  Cleveland  v.  Barrows,  59  Barb.  364 ;  Lovett 
V.  Pell,  22  Wend.  369). 

II.  The  maker  of  a  negotiable  promissory  note  can 
maintain  an  action  for  its  conversion  (Decker  v.  Mat- 
thews, 12  iV.  r.  313  ;  Develin  v.  Coleman,  50  Id.  531), 
and  the  plaintiff  is  entitled  to  recover  the  amount  of  the 
note  as  damages  for  its  conversion  without  averring  or 
proving  that  he  has  paid  it  to  the  holder  (Id.) 

III.  The  plaintiff  will  have  to  pay  the  bond  and 
mortgage.  The  mortgagee  paid  the  money  on  it  in 
good  faith  (Aikin  v.  Morris,  2  Barb.  Oh.  140). 

Sedgwick,  Ch.  J. — The  judgment  appealed  from 
was  entered  upon  an  assessment  of  plaintiff's  damages 

after  a  demurrer  to  the  complaint  had  beeii  over- 
[']    ruled  and  final  judgment  ordered  for  plaintiff. 

The  appeal  involves  the  correctness  of  the  order 
overruling  the  demurrer.  The  demurrer  was  placed 
upon  two  grounds ;  first,  that  causes  of  action  were 
improperly  joined ;  and  second,  that  the  allegations 
of  the  first  alleged  cause  of  action  are  not  sufficient  to 
constitute  a  cause  of  action. 
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The  first  alleged  cause  of  action  was,  that  by  false 
and  fraudulent  representations,  the  defendant  had  in- 
duced the  plaintiff  to  sign  a  bond  conditioned  for  the 
pnyment  of  $1,700,  and  also  a  mortgage  upon  plaint- 
iff's real  estate,  to  secure  the  payment  of  the  bonds 
which  were  made  to  a  third  person  by  defendant's 
request,  to  whom  defendant  delivered  them,  receiving 
therefor  from  the  third  person  $1,700.  The  other  al- 
leged cause  of  action  was  for  the  conversion  of  person- 
al propf^rty  belonging  to  plaintiff. 

The  appellant's  counsel  argues  that  the  joinder  is 
not  justified  by  the  Code,  unless  by  subdivision  6  of 
the  484ih  section,  that  provides  that  the  plaintiff  may 
unite  causes  of  action  for  injuries  to  personal  property. 
The  further  claim  is,  that  the  first  cause  of  action  is 
not  for  an  injury  to  personal  property. 

Cleveland  v.  Barrows  (59  Barb,  374),  satisfactorily 
decides  this  point.  The  opinion  is,  ''  Fraud  is  a  wrong, 
and  if  a  party  thereby  obtains  from  another,  property, 
it  is  an  injury  to  the  property  of  such  other  in  the  same 
sense  precisely  as  though  the  wrongdoer  had  taken 

the  property  tortiously  and  converted  it.  The 
[']    bond  signed  by  the  plaintiff  was  her  property, 

and  the  complaint  alleges  that  the  defendant  ob- 
tained it  from  her  by  false  pretences.  This  only 
affected  personal  property,  for  the  mortgage  which 
affected  the  real  property  was  distinct  and  different 
from  the  bond.     That  she  had  a  property  in  the  bond 

after  she  signed,  and  before  it  was  delivered  to  the 
[']    obligee  by  the  defendant,  is  shown  by  Decker  v. 

Matthews  (12  iV.  F.  313),  and  the  cases  which  have 
followed  it.  There  was  therefore  no  misjoinder  of 
causes  of  action. 

The  important  objection  to  the  suflSciency  of  the 
allegation  to  form  a  statement  of  a  cause  of  action  is, 
that  the  complaint  does  not  aver  directly  that  the  de- 
fendant  knew  that  the  representations  he  made  were 
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false.  But  if  the  allegations  imply  that  he  knew  they 
were  false,  it  seems  to  be  enough,  under  the  case 
[•]  of  Marie  7).  Garrison  (83  JV,  F.  28).  It  was  said 
in  that  case,  "  Bearing  in  mind  that  what  is  im- 
plied in  an  averment,  is  on  demurrer  to  be  taken  as  if 
the  thing  implied  is  directly  aveiTed,  and  that  an  argu- 
mentative pleading  is  not  for  that  reason  demurrable, 
we  conclude,  although  not  without  some  hesitation, 
that  an  averment  of  refusal  to  exchange  does  import 
that  the  other  party  offered  to  do  that  without  which 
no  exchange  could  be  effected,  viz.,  that  he  tendered 
the  property  or  thing  which  was  the  consideration  of 
that  which  he  was  to  receive,  and  which  he  called  on 
the  other  party  to  deliver." 

The  complaint  avers  that  with  intent  to  deceive  and 
defraud  this  plaintiff,  the  defendant  falsely  and  fraud- 
ulently stated  and  represented  certain  matters  of  fact 
as  to  his  own  financial  condition  and  as  to  property 
owned  by  him.  These  were  things  that  the  law  would 
presume  were  within  his  knowledge.  Such  averments 
imi>ly  a  charge  that  the  defendant  knew  the  represen- 
tations to  have  been  false,  or  that  he  knowingly  made 
them. 

There  is  another  objection,  that  the  complaint  does 
not  show,  that  the  plaintiff  was  or  will  be  damaged  by 
the  fact  of  the  bond  being  delivered  to  the  third  per- 
son after  having  been  obtained  by  the  defendant.  On 
the  facts  stated  there  is  a  liability  upon  the  bond 
[*]  by  the  plaintiff  to  the  third  person,  and  a  pre- 
sumption that  she  will  be  obliged  to  pay,  and  no 
presumption  that  the  defendant  will  indemnify  her, 
after  he  has  been  guilty  of  the  tort  charged.  Again, 
there  are  some  damages,  and  the  assessment  of  them 
is  not  under  review. 

Judgment  affirmed  with  costs. 

0' Gorman,  J.,  concurred. 
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"WALSH,  Appellant,  v,  SCHULZ,  Impleaded,  etc., 
Respondent. 

N.  Y.  Common  Pleas,  General  Term,  November, 

1883. 

§  3191. 

Discretionary  orders  of  city  court  of  New  Torh,  appeals  from,  — Belation 
of  court  of  common  pleas  and  city  court. 

The  court  of  common  pleas  will  not  review  a  discretionary  order  of 
the  city  court,  and  there  is  nothing  in  section  3191  Code  Civ.  Pro., 
or  the  amendments  thereof,  which  makes  it  incumbent  upon  the 
court  to  entertain  such  appeals. 

The  court  of  common  pleas  holds  the  same  position  with  respect  to 
the  city  court,  that  the  court  of  appeals  holds  with  respect  to  the 
supreme  court  and  the  superior  city  courts. 

{Vecided  May  22,  1884.) 

Api>eal  from  an  order  of  the  city  court,  general 
term,  affirming  an  order  made  by  Mr.  Justice  MoAdam 
opening  a  judgment  entered  by  default. 

M  IT.  BenUj  for  appellant. 

Charles  Wehle^  for  respondent. 

Van  Hoes  en,  J.— The  language  of  section  3191 
differs  in  some  particulars  from  that  of  section  190,  but 
the  differences  do  not  affect  the  matters  under  con- 
sideration. It  is  well  settled  that  with  respect  to  the 
marine  court,  that  the  court  of  common  pleas  occupies 
the  same  position  that  the  court  of  appeals  holds  with 
respect  to  the  supreme  court  and  the  superior  city 
courts.  The  rules  that  govern  the  court  of  appeals  in 
passing  upon  appeals  from  the  supreme  and  the  su- 
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))eii(>r  city  courts  are  applicable  to  the  court  of  com- 
mon pleas.  This  has  been  universally  understood  since 
the  decision  in  McEleere  v.  Little  (8  Daly^  167)  and 
Schwartz  o.  Oppold  (^74  N.  Y.  307).  If,  therefore,  we 
ascertain  the  course  that  would  be  taken  by  the  court 
of  appeals,  if  this  appeal  was  before  it,  we  shall  have 
a  guide  to  the  decision  of  the  question  before  us. 

The  case  of  Lawrence  v.  Farley  (73  N.  T.  187),  is 
conclusive  upon  the  point  that  the  court  of  appeals 
will  not  review  the  discretion  of  a  court  of  original 
jurisdiction.  In  the  case  cited,  a  judgment  by  default 
was  entered  against  the  defendant  in  1862.  In  1874  a 
judgment  for  a  deficiency  was  docketed  against  the 
defendant,  and  more  than  two  years  afterward  the  de- 
fendant applied  for  the  opening  of  the  judgment,  and 
gave  excuses  for  suflFering  the  default  that  were  satis- 
factory for  the  supreme  court,  which  opened  the  judg- 
ment and  allowed  the  defendant  to  interpose  an  answer. 
From  this  order  an  appeal  was  taken  to  the  couit  of 
appeals,  which  dismissed  the  appeal  on  the  ground 
that  the  order  was  discretionary,  and  that  the  court  of 
appeals  being  a  tribunal  created  for  the  examination 
of  questions  of  law  (save  in  a  few  cases  specially  pro- 
vided for),  ought  to  refrain  from  matters  of  discretion 
which  are  likely  to  involve  intricate  controversies 
respecting  matters  of  fact.  To  the  same  effect  are 
Howell  V.  Mills  (53  JV.  T.  331) ;  and  Ailing  v.  Fahy 
(70  Id.  671). 

As  I  have  already  said,  the  court  of  common  pleas 
is,  with  respect  to  the  marine  court,  in  the  position  of 
an  appellate  tribunal,  charged  (save  a  few  cases  pro- 
vided for)  with  the  sole  duty  of  reviewing  questions  of 
law  ;  and  the  same  reason  that  prevents  the  court  of 
appeals  from  viewing  matters  resting  in  the  discretion 
of  other  courts,  applies  with  full  force  to  appeals 
brought  into  this  court  from  discretionary  orders  made 
by  the  marine  court. 
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There  is  nothing  in  the  amendment  to  section  3191 
that  introduces  a  new  rule,  for  nothing  in  it  requires 
us  to  review  matters  of  discretion  that  the  marine 
court  has  considered. 

Again,  the  order  before  us  was  made  after  judg- 
ment, and  section  3191  does  not  authorize  an  appeal 
to  the  court  from  such  an  order.  Lawrence  v.  Farley, 
73  N.  Y.  189  ;  Bamberg  v.  Stern,  76  Id.  5i55.  This 
last  observation  is  obiter^  as  is  the  further  one,  that  the 
case  of  Townsend  v.  Hendricks  (40  How,  Pr.  143) 
would,  in  my  opinion,  warrant  us  in  sustaining  the 
appealability  of  the  order,  if  it  were  not  a  discretionary 
order.  I  do  not  discuss  the  matter,  tliough  I  have 
examined  it,  and  formed  a  decided  conclusion  upon  it. 

The  appeal  should  be  dismissed,  with  costs. 

Van  Brunt,  J,,  concurred. 


Estate  of  WILLIAM  S.  BOGERT,  Deceased. 

Supreme  Court,   Second  Department,  General 
Term,  May,  1884. 

§§  2611,  2618,  2623. 

Will. —  Whffii  admitted  to  probate  against  teitimony  of  subscribing  witness. 

Where  one  of  the  witnesses  to  a  will  testified  to  its  due  publication 
and  the  other  witness  testified  that  he  signed  the  will,  and  wrote 
his  residence  after  his  name  at  the  request  of  the  testator,  and  it 
appeared  that  the  will  and  the  attestation  clause  which  was  in  the 
following  w^ords:  **  Signed,  sealed  and  published  by  the  said  testa- 
ment {sic)  to  be  his  testament  in  the  presence  of,"  were  in  the  hand- 
writing of  the  testator  and  that  he  was  a  man  of  more  than  ordi- 
nary intelligence  and  methodical  in  his  habits, — Heldy  that  the  case 
was  eminently  proper  for  the  application  of  the  provision  of  the 
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Code  that  when  a  witness  has  forgotten  tlie  occurrence,  or  testifies 
against  the  execution  of  the  will,  the  will  may  neverth.eless  bo 
established  upon  proof  of  the  handwriting  of  the  testator  and  of 
the  subscribing  witnesses  and  also  of  such  other  circumstances  as 
would  be  sufficient  to  prove  the  will  upon  the  trial  of  an  action, 
and  that  the  proof  was  sufficient  to  establish  the  will  on  the  trial 
of  an  action. 

Estate  of  Bogert  (4  If,  T.  Civ.  Pro.  441),  affirraed  ;  In  re  Cottrell  (oL 
Id.  840),  followed. 

{Decided  September,  188i.) 

Appeal  from  decree  of  surrogate  of  Kings  county- 
admitting  to  probate  the  last  will  and  testament  of 
William  S.  Bogert,  deceased. 

Reported  below,  4  N.  T.  Civ.  Pro.  441. 

The  will  in  question  was  dated  April  12,  1883,  and! 
was  executed  some  time  subsequent  to  its  date  anc) 
about  a  month  before  the  death  of  the  testator,  which 
occurred  August  12,  1883. 

The  will  and  the  attestation  clause  were  writtea 
upon  a  single  page  of  paper,  and  this  was  presented) 
smooth  and  unfolded  by  Mr.  Bogert  to  each  witness- 
when  he  signed  his  name. 

William  H.  Gray  and  Jacob  D.  Fowler  were  the 
subscribing  witnesses  to  the  will ;  both  were  examined 
on  the  proceedings  for  probate,  and  they  were  the  only 
witnesses  produced  and  examined  before  the  surrogate. 
Mr.  Gray  was  a  wholly  disinterested  witness.  Mr. 
Fowler  was  a  nephew  of  the  deceased,  and  one  of  his 
next  of  kin  and  heirs  at  law,  entitled  to  share  in  the 
estate  if  the  will  was  broken. 

The  surrogate  admitted  the  will  to  probate  and  the 
contestants  took  this  appeal. 

Further  facts  are  stated  in  the  opinion. 

Scoville  &  Doioitt^  for  appellants. 

jRiifus  F.  Griggs  and  M.  J.  McKenna^  for  respond- 
ent. 

Vol.'  VI.— 9 
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The  testimony  of  an  interested  witness  may  be 
rejected,  even  thoagh  it  has  not  been  directly  contra- 
dicted. Elwood  7).  The  Western  U.  Tel.  Co.,  45  N.  T. 
653;  Koehler  v.  Adler,  78  Id.  287;  Kavanagh  r.  Wil- 
son, 70  Id.  177 ;  McNulty  v.  Hard,  86  Id.  547 ;  Lesser 
V.  Wander,  9  Daly^  70;    Newhonse  v.   Godwin,  17 

Barb.  236 Fowler  was  the  witness  of  the  court 

rather  than  of  the  proponent;  we  were  compelled  by 
law  to  call  him  ;  his  credibility  was  therefore  open  to 
attack  on  our  part.  *'The  reason  fails  (/.  e.,  of  not 
being  allowed  to  discredit  your  own  witness),  when,  in 
fact,  the  party  is  as  in  this  case  compelled  by  law  to 
rail  him,  no  matter  how  much  he  doubts  the  credibil- 
ity of  the  witness."  Thornton  v.  Thornton,  39  VL 122  ; 
Alexander  v.  Beadle,  7  Caldwell  {Tenn.  R.)  ;  1 
Greenleaf  on  Evidence^  %  443 ;  2  Taylor  on  Ecidence^ 
178 ;  Dennett  v.  Dow,  17  Me.  19 The  court  be- 
low has  found,  as  a  matter  of  fact,  that  the  testimony 
of  Eowler  as  to  the  non-publication  of  the  will  in  his 
presence,  was  unworthy  of  credit.  As  the  primary 
tribunal  in  these  proceedings,  it  is  to  have  serious 
allowance  made  to  it  on  a  question  of  fact  found  by  it. 
For  it  has  the  opportunity  to  personally  scrutinize  the 
witnesses  and  their  manner  of  testifying.  Gardiner  v. 
Gardiner,  34  N.  Y.  157.  And  the  court  cannot  reverse 
the  decree  of  the  surrogate,  unless  it  appears  to  have 
been  erroneously  made.  The  presumption  is  in  favor 
of  its  correctness.  BoUwagen  v.  Rollwagen,  3  Hun^ 
121.  Under  the  decisions,  the  testimony  of  Fowler 
shows  a  sufficient  acknowledgment  by  the  testator  of 
his  signature  in  Fowler's  presence.  The  will,  which 
barely  fills  a  single  page  of  foolscap,  lay  on  the  table 
open,  and  right  before  Fowler,  when  he  was  asked  by 
the  testator  to  sign  it  as  a  witness.  Fowler  admits 
that  he  saw  the  testator's  name  subscribed  to  it  at  the 
time.    Baskin  v.  Baskin,  36  N.  Y.  416;   Conboy  v. 
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Jenkins,  1  IT.  Y.  Supm.  Ct.  {T.  <ft  (7.)  622;  Taylor  t?. 
Brodhead,  6  Red/.  627.  .... 

^*The  fact  that  the  testator  was  fally  apprised  of 
the  testamentary  character  of  the  instrument,  may  be 
considered  in  aid  of  proof  tending  to  establish  a  publi- 
cation "  (Gilbert  v.  Knox,  62  N.  T.  126 ;  Trustees  of 
Auburn  Sem.  v.  Calhoun,  W  Id,  425;  Segaine  v.  Se- 
guine,  2  Barb.  385).  "  Probate  of  a  will  is  to  be  granted 
Or  denied  in  view  of  all  the  facts  attending  its  execu- 
tion "  (Taylor  v.  Brodhead,  6  Bed/.  624 ;  Tarrant  v. 
Ware,  25  N.  T,  428 ;  Lawrence  v.  Norton,  45  Barb.  448). 
.  .  .  *'  The  certificate  of  attestation  to  a  will  by  a  de- 
ceased witness,  in  connection  with  the  other  circum- 
stances of  the  case,  may  warrant  a  jury  in  finding  the 
due  execution  of  the  will  against  the  evidence  of  the 
other  subscribing  witness,  more  especially  when  the 
witness  denying  the  due  execution  thereof,  had  never 
before  been  called  upon  to  witness  a  will,  and  knew 
nothing  of  the  formalities  required ;  .  .  .  .  and  should 
the  testimony  of  the  latter  amount  to  a  positive  denial, 
the  relative  weight  of  the  conflicting  proof  would  then 
depend  upon  the  apparent  integrity  and  intelligence 
of  the  witness  and  the  circumstances  surrounding  the 
particular  case"  (Orser  v.  Orser,  24  N.  Y,  61). 

The  will  in  the  above  case  was  admitted  to  probate 
on  presumptions  arising  from  the  circumstances  at- 
tending its  execution,  notwithstanding  the  positive 
denial  of  its  due  execution  by  the  only  surviving  sub- 
scribing witness.  The  fact  that  the  attestation  clause 
was  regular,  and  that  the  deceased  witness  was  an  ex- 
pert draughtsman  of  wills,  was  held  to  outweigh  the 
adverse  testimony  of  a  witness  who  was  shown  to  be 
ignorant  of  the  required  formalities.  "Under  these 
circumstances  there  can,  I  apprehend,  be  no  doubt 
that  a  jury  would  be  at  liberty  to  find  that  the  will  was 
duly  executed''  {Id.  53 ;  Webb  v.  Dye,  18  West  Ya. 
376  ;  Rugg  t?.  Rugg,  83  N.  7.  592). 
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Dykmak,  J. — ^This  is  an  appeal  from  the  decree  of 
the  surrogate  of  Kings  county  admitting  to  probate 
the  last  will  and  testament  of  William  S.  Bogert  de- 
ceased. 

The  controrersy  has  reference  to  the  celebration  of 
the  formalities  required  by  statute  in  the  execution  of 
a  valid  and  lawful  will.  The  subscribing  witnesses 
were  William  H.  Gray  and  Jacob  D.  Fowler,  and  they 
were  the  only  witnesses  examined  before  the  surro- 
gate. There  is  an  attestation  clause  below  the  will  and 
both  it  and  the  will  are  in  the  handwriting  of  the  tes- 
tator. The  attestation  clause  is  as  follows  :  ^'  Signed, 
sealed  and  published  by  the  said  teetameTd*  to  be  his 
testament  in  presence  oL"  Then  follows  the  names 
and  places  of  residence  of  the  witness.  The  testimony 
of  William  H.  Gray  shows  a  perfect  execution  of  the 
will  and  a  full  compliance  with  all  the  statutory  re- 
quirements. He  says  the  testator  told  him  he  wanted 
him  to  witness  a  paper  which  he  had  before  him  on  a 
table.  It  had  then  been  signed  by  the  testator,  who 
then  pointed  to  it  and  said  ^'  That  is  my  will  and  that 
is  my  signature."  Then  the  witness  read  the  attesta- 
tion clause  and  put  his  name  under  it  and  the  testator 
requested  him  to  put  down  his  address. 

The  other  witness,  Fowler,  testified  that  when  he 
signed  the  pai)er  he  noticed  the  signature  of  Mr.  Bo- 
gert and  Mr.  Gray,  that  Mr.  Bogert  requested  him  to 
sign  it  and  he  did  so  and  then  he  asked  him  to  sign 
his  residence,  but  that  he  did  not  know  what  the  in- 
strument was. 

We  have  thei^efore  a  testator  who  wrote  his  own 
will  and  who  understood  the  formalities  requisite  to 
its  due  execution,  for  he  complied  with  them  all  with 
the  witness  Gray.  The  handwriting  of  the  testator 
and  of  the  witness  are  all  genuine  and  fully  authenti- 

*  So  in  the  will. 
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cated  and  do  circumstance  of  suspicion  appears  against, 
the  will.  The  witness  Fowler  is  a  nephew  of  the  de- 
ceased and  his  testimony  is  quite  unsatisfactory. 
The  case  therefore  seems  an  eminently  proper  one 
for  the  application  of  that  wise  provrision  of  the  Code 
of  Civil  Procedure,  that  if  a  subscribing  witness  has 
forgotten  the  occurrence  or  testifies  against  the  exe- 
cution of  the  will,  the  will  may  nevertheless  be  estab- 
lished upon  proof  of  the  handwriting  of  Che  testator 
and  of  the  subscribing  witnesses,  and  also  of  such 
other  circumstances  as  would  be  sufficient  to  prove  the 
will  upon  the  trial  of  an  action  {Code  §  2620). 

The  same  principle  had  been  enunciated  by  the 
courts  of  this  state  before  the  passage  of  this  law,  and, 
it  was  applied  in  the  very  extreme  and  extraordinary 
case  of  Cottrell  by  the  court  of  appeals  not  yet  report-, 
ed.*  In  that  case  both  of  the  subscribing  witnesses 
to  the  will  testified  that  non^of  the  formalities  required 
by  law  were  complied  with  in  its  execution  in  their 
presence,  and  positively  denied  that  either  of  them 
were  present  at  its  execution  or  signed  the  attestation 
clause.  Yet  notwithstanding  this  testimony  the  sur- 
rogate found  the  will  duly  executed  and  admitted  it 
to  probate  and  the  court  of  appeals  affirmed  the  decree. 
That  case  is  authority  sufficient  to  uphold  this  decree, 
for  there  the  burden  cast  on  the  proponents  of  the  will 
was  much,  greater  than  here.  By  the  section  of  the 
Code  to  which  reference  has  been  made,  the  proof  of 
the  handwriting  of  the  testator  and  the  subscribing 
witnesses  seems  to  be  given  great  prominence  and  im- 
I)ortance.  In  addition  to  that  proof  we  have  here  the 
important  fact  that  the  will  itself  is  in  the  handwrit- 
ing of  the  decedent  and  that  he  held  it  several  months 
after  its  date  before  he  procured  its  attestation.  So 
that  all  opportunity  for  imposition  and  misapprehen- 

•  Reported,  5  N,  T.  Civ.  Pro.  840* 
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aion  is  effectaally  removed.  The  will  is  the  offspring 
of  the  testator's  brain  and  the  proof  is  that  he  was  a 
nan  of  more  than  ordinary  intelligence  and  methodi- 
cal in  his  habits.  Faultless  compliance  with  the  stat- 
utory requirements  is  established  by  one  witness,  and 
it  is  very  significant  that  the  failing  witness  Fowler 
says  that  when  he  was  called  in  by  the  testator  he  laid 
the  paper  down  as  he  had  done  with  the  former  wit- 
ness Gray,  requested  him  to  sign  it  and  when  he  had 
signed  it  he  requested  him  to  add  his  residence  pre- 
cisely as  he  had  made  the  same  request  to  Gray.  It 
requires  considerable  credulity  to  believe  that  he  did 
not  at  the  same  time  publish  his  will  and  avow  his 
signature.  He  knew  its  importance  and  necessity,  and 
relied  upon  Fowler  for  the  last  witness  to  his  will, 
which  was  to  dispose  of  his  property.  To  give  credi- 
bility to  the  testimony  of  this  witness  would  be  equiv- 
alent to  a  finding  that  in  that  solemn  moment  he  pur- 
posely did  a  vain  thing  when  all  his  conduct  shows 
that  he  intended  to  execute  his  last  will  and  testament 
in  view  of  his  approaching  dissolution,  and  this  too  in 
face  of  the  fact  that  he  had  drawn  with  his  own  hamd 
an  attestation  clause  for  the  witnesses  to  sign,  recit- 
ing all  the  necessary  formalities,  and  that  Fowler  by 
signing  that  had  certified  that  the  requisite  formali- 
sies  had  been  observed.  All  the  presumptions  arising 
from  the  presence  of  the  attestation  clause  and  the 
execution  of  the  will  under  the  supervision  of  a  per- 
son familiar  with  the  statutory  formalities,  are  to  be 
indulged  in,  in  this  case  and  on  the  whole  examination 
we  are  led  safely  to  the  conclnsion  that  the  proof  is 
sufficient  to  establish  this  will  on  the  trial  of  an  ac- 
tion. 

The  decree  should  be  affirmed  with  costs  payable 
by  the  appellants. 

Babkabd,  p.  J.,  and  Fbatt,  J.,  concurred. 
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MUSER,    ET  AL.,    Respondents,    v.    LEWIS,   Im- 
pleaded, Appellant. 

N.  Y.  Superior  Court,  General  Term  ;  May,  1884. 

§450. 

TarU  by  wff^—IfttAand'i  liability. 

It  18  only  as  regards  torts  committed  bj  the  wife  in  the  management 
or  control  of  her  separate  property,  that  the  common  law  rule  as  to 
tlie  husband's  liability  is  changed  by  the  statutes  of  this  state. 

Where  the  wife  receives  stolen  goods  while  carrying  on  a  separate 
business,  and  becomes  thereby  liable  in  converMon,  as  the  wife 
never  acquired  a  property  in  the  goods,  the  case  does  not  fall 
within  the  above  exception. 

A  partial  satisfaction  of  damages  by  one  of  several  joint  tort-feasors, 
is  admissible  in  mitigation  of  damages  as  to  another  of  said  tort- 
feasors. 

Fitsgerald  o.  Quann,  1  If.  F.  Civ.  Pro.  278,  disapproved. 

{Decided  June  26,  1884.) 

Appeal  by  defendant  Joseph  Lewis  from  jadgment 
for  plaintiffs. 

A  motion  was  made  in  behalf  of  said  defendant  to 
dismiss  the  complaint  as  to  him  on  the  grounds,  that 
there  was  no  evidence  in  the  case  connecting  him  per- 
sonally, with  any  of  the  tortious  acts ;  that  the  de- 
fendant Mrs.  Lewis,  the  wife  of  appellant,  had  used 
her  separate  means  and  estate  in  the  transactions,  and 
the  same  were  the  results  of  her  separate  business,  and 
that  her  husband  the  appellant  bad  no  interest  therein, 
nor  connection  therewith. 

The  motion  was  denied  and  an  exception  taken. 

Further  facts  appear  in  the  opinion 

David  LeventrlU,  for  appellant. 
L  The  liability  of  the  husband,  for  the  wife's  torts, 
grows  merely  out  of  the  fact,  that  by  the  rules  of  the 
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common  law,  a  suit  cannot  be  maintained  against  a 
wife  alone  daring  coverture,  and  if  the  two  could  not 
be  sued  together,  the  party  suffering  the  injury  would 
be  without  remedy.''  2  Bishop  Married  Women^ 
§254;  to  similar  effect  see  Cooley  Torts j  115;  Capel 
V.  Powell,  17  C.  B.  N.  8.  743 ;  Larkin  v.  Marshall,  4 
ExcJi.  R.  805  ;  Newton  v.  Boodle,  9  Q.  B.  948;  Row- 
ing V.  Manly,  49  iV.  Y.  192.  The  reason  of  the  rule 
ceasing  to  exist  by  the  provisions  of  the  Code  of  Civil 
Procedure  (§  450)  the  rule  itself  is  abrogated. 

II.  The  husband  is  not  liable  for  the  torts  of 
his  wife.  Fitzgerald  v.  Quann,  1  N.  Y.  Civ.  Pro. 
273;  Trebing  v.  Vetter,  reported  in  note,  12  Abb. 
iV:  a  302 ;  Muser  v.  Miller,  3  N.  Y.  Civ.  Pro.  305 ; 
He  Outwin's  Trusts,  43  Law  Times  B.  iT.  S.  410 ; 
James  v.  Barrand,  31  Weekly  Rep.  786;  Abouloff 
X.  Oppenheimer  {Q.  B.  Div.)  30  Id.  429 ;  Re  Fish- 
er's Trusts,  30  Id.  56;  Goods  of  Ay  res,  31  Id.  660; 
Baum  V.  Mullen,  47  iT.'  Y.  578;  see  also  Rowe  z. 
Smith,  45  Id.  230 ;  Fiske  v.  Bailey,  61  Id.  150 ; 
Vanneman  v.  Powers,  56  Id.  39;  Peak  v.  Lemon,  1 
Lans.  225;  Gillies  v.  Lent,  2  Abb.  Pr.  {K  S.)  455; 
Lansing  v.  Holdridge,  58  How.  449.  Now,  in  the  case 
under  consideration,  it  appears  that  the  transactions 
were  had  by  the  wife,  Mrs.  Lewis,  without  the  knowl- 
edge or  participation  of  her  husband,  the  appellant ; 
she  had  a  separate  estate — to  wit :  the  money s  invested 
and  subsequently  the  property  acquired  through  such 
investment,  and  the  tort  was  committed  in  the  prose- 
cution of  her  separate  business,  and  for  her  exclusive 
gain,  and  thus  this  action  clearly  affected  her  separate 
property. 

III.  Partial  satisfaction  by  one  inures  to  the  bene- 
fit of  other  joint  tort-feaso.rs  in  mitigation  of  damages 
(Knapp  V.  Roche,  18  Week.  Dig.  324 ;  Bush  v.  Prosser, 
M  N.  Y.  347;  Wilmarth  v.  Babcock,  2  Hill,  194). 
Satisfaction  by  one  joint  tort-feasor  has  always  been 
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held  to  be  available  as  a  bar  to  an  action  against  an- 
other (Livingston  v.  Bishop,  1  Johns,  291 ;  Thomas  ®. 
Rumsey,  6  Id,  31 ;  Bronson  z?.  Pitzhugh,  1  Hill^  186 ; 
Knickerbocker  t>.  Hawes,  8  Cow.  Ill ;  Brown  a.  Kin- 
chelse,  3  Cold.  192 ;  Merchants'  Bank  v.  Curtis,  37 
Barb.  317 ;  Ruble  z.  Turner,  2  //.  &  N.  38  ;  Robertson 
«.  Smith,  18  Johns.  481 ;  Pearce  n.  Pearce,  25  Barh. 
243 ;  Pouting  v.  Watson,  32  Eng,  L.  &  E.  116 ;  Barrett 
Ti.  Third  Avenue  R.  R.  Co-,  45  N.  Y.  628  ;  Woods  v. 
Pangburn,  75  Id.  496). 

D.  M.  Porter^  for  respondents. 

I.  If  the  wife  is  th(}  sole  offender  in  the  ciiminal 
act,  the  husband  must  be  sued  jointly  for  the  damages 
arising  therefrom  (Horton  v,  Payne,  27  Bow.  374; 
Tait  V.  Culbertson,  C7  Barb.  9 ;  Wagener  z?.  Bill,  19  Id. 
321).  The  authority  to  a  married  woman  to  carry  on 
a  separate  business,  leaves  the  other  common  law  in- 
abilities in  existence  (Coleman  v.  Burr,  93  N.  T.  17). 
The  common  law  liability  of  the  husband  for  the  wife's 
crimes  continues  in  full  force  (Bertles  n.  Nunan,92  iV. 
Y.  162). 

See  also  Di melon  i>.  Rosen f eld  {N,  Y.  Dally  liegis- 
ter,  June  29,  1878,  page  1241),  Chief  Justice  Sedg- 
wick :  *' Although  I  believe  the  learned  counsel  has 
stated,  correctly  the  reasons  of  the  husband  being 
joined  as  a  party  in  an  action  against  his  wife  for  her 
separate  tort,  nevertheless  in  case  of  judgment  against 
them,  he  has  to  make  satisfaction  by  his  body  or  prop- 
erty. This  was  true,  whether  or  not  the  wife  has 
brought  to  the  husband  any  property,  so  that  prac- 
tically the  plaintiff  has  the  right  to  resort  to  the  hus- 
band's property  or  body  for  his  wife's  tort.  I  am  not 
convinced  that  this  right  has  been  destroyed  by  the 
effect  of  recent  legislation  as  to  married  women.  It 
this  be  right,  it  may  properly  be  enforced  against  the 
husband  by  joining  him  as  a  party  with  his  wife.   Sec-» 
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tion  450  does  not  forbid  the  joining  of  any  party  as 
defendant  with  a  married  woman  in  a  proi>er  case." 
See  also  Berrien  v.  Steel  (1  Civ.  Pro.  B.  279) ;  Fiti- 
Simons  v.  Harrington  {Id.  380) ;  HofFman  v.  Lachman 
{Id.  278). 

Mrs.  Lewis  was  perpetrating  a  felony  and  not 
carrying  on  any  separate  business.  She  was  receiving 
the  goods,  knowing  them  to  be  stolen,  consequently 
her  husband  is  liable  for  this  tort,  because  she  never 
acquired  title  to  the  property  in  question..  No  one  can 
acquire  title  to  goods  throagh  the  commission  of  a 
theft  or  by  receiving  stolen  goods  (Hoflfmah  v.  Carow, 
21  Wend.  21 ;  22  Id.  285 ;  Conjan  v.  Latting,  3  E.  D. 
8.  353  ;  Brower  v.  Peabody,  13  Jff.  T.  121). 

II.  No  demand  for  the  goods  was  necessary.  Be- 
cause they  were  received  from  the  thief,  knowing  that 
they  were  stolen  (Pease  v.  Smith,  61  -flT.  T.  477; 
(ilassner  v.  Wheaton,  2  JS.  I).  8.  352).  The  goods  had 
been  delivered  to  Mrs.  Miller.  Af ter act nal  conversion 
no  demand  is  necessary  (Glassner  v.  Wheaton,  2  B. 
D.  8.  352  [354]  ;  Vincent  v.  Conklin,  1  Id.  203  [212]  ; 
Sharp  V.  Whipple,  1  Bosw.  657). 

Sedgwick,  Ch.  J.— The  action  was  substantially 
for  the  conversion  of  plaintiff's  personal  property. 
Among  the  defendants  in  said  action  was  Fanny 
Lewis,  the  appellant's  wife.  The  jjroof  showed  that 
she  was  guilty  of  the  actual  conversion  and  her  hus- 
band, the  appellant,  did  not  participate  in  it.  The 
claim  against  him  was  grounded  on  the  proposition 
that  he  was  liable  in  damages  for  his  wife's  tort. 

The  testimony  showed  that  a  clerk  of  the  plaint- 
iffs stole  from  them,  through  a  long  time,  k  great 
quantity  of  laces,  and  from  time  to  time  sold  them  in 
parcels  to  the  appellant's  wife.  The  verdict  was  not 
taken  as  to  whether  she  knew  that  they  had  been 
stolen. 
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In  Banm  x.  Mailer  (47  N.  Y.  679),  the  court  de- 
elared  that  the  statat^  in  reference  to  married  women, 
had  not  altered  the  common-law  liability  of  the  hus- 
band for  the  personal  tort  of  his  wife,  but  that  such 
rule  was  changed  by  the  statutes  of  1860,  chapter  90, 
and  1862,  chapter  173,  when  snch  torts  are  committed 
in  the  management  and  control  of  her  separate  projv 
erty.  In  Rowe  t.  Smith  (46  N.  T.  233),  Judge  An- 
drews said,  referring  tx>  these  statutes,  that  ^^they 
leave  unaffected,  this  liability  for  the  strictly  personal 
torts  of  the  wife.'' 

Both  of  these  cases  were  directed  to  the  necessity 
of  joining  the  husband  as  defendant  with  the  wife,  in 
a  charge  of  tort  done  by  her.  In  the  first  case  the  tort 
was  obtaining  money  by  false  representations  of  the 
agent  of  the  wife,  in  contracting  for  the  sale  of  her 
separate  property,  she  receiving  the  money.  The 
court  said  that  the  statutes  of  1860  and  1862  provide 
that  ^'  the  wife  may  sue  and  be  sued  in  all  matters 
having  relation  to  her  sole  and  separate  property," 
and  further  that  the  action  was  clearly  for  ^^  matters 
having  relation  to  her  sole  and  separate  property." 
The  matters  related  ^'to  the  management  and  disposi- 
tion of  her  property." 

In  the  second  case  the  action  was  for  damages  to 
the  plaintiff  by  the  escape  of  the  cattle  of  the  defend- 
ant from  land  which  '^as  her  separate  property,  and 
their  trespassing  upon  defendant's  land.  The  court 
said  that  the  action  was  founded  upon  the  duty  of  the 
owner  of  land  to  keep  domestic  animals  from  straying 
upon  and  injuring  the  premises  of  others.  Such  a 
duty  had  relation  to  the  property  that  might  be  owned 
solely  by  a  married  woman^  and  that  therefore,  under 
the  statutes  of  1860  and  1862,  she  might  be  sued  in  the 
same  manner  as  if  she  were  sole. 

Neither  of  the  cited  cases  will  support  the  present 
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recovery,  if  the  tort  done  by  the  appellant's  wife 
related  to  her  sole  or  separate  property.  On  the  other 
hand,  if  the  tort  did  not  relate  to  the  wife's  property, 
the  principles  stated  in  the  cases  make  the  appellant 
liable. 

If  the  terms  of  the  statntes  are  not  to  be  enlarged 
by  construction,  for  the  reason  that  their  meaning  is 
clear  without  it,  it  would  seem  to  be  certain  that  the 
title  to  the  goods  always  remained  in  the  plaintiffs, 
and  that  they  never  became  the  property  of  appel- 
lant's wife.  Therefore  the  tort  did  not  relate  to  the 
wife's  separate  property.  If  it  be  supposed  that  the 
wife  did  gain  a  i)roperty  of  some  kind  by  the  transac- 
tion, the  tort  was  a  separated  matter  from  that  which 
had  the  appearance  of  conferring  title,  and  had  no 
essential  connection  with  it,  and  so  the  tort  was  per- 
sonal to  the  wife,  as  distinguished  from  one  relating 
to  her  property. 

A  reference  to  another  part  of  the  statutes  should 
be  made.  Section  2  of  the  Laws  of  1860,  chapter  90, 
provides  that  a  married  woman  may  carry  on  any 
trade  or  business,  and  perform  any  labor  or  services  on 
her  sole  and  separate  account.  Coleman  v.  Burr  (93 
iV.  Y.  17),  shows  that  the  generality  of  the  clause  as  to 
services  should  be  restrained,  so  that  it  does  not  in- 
clude services  done  by  the  wife,  for  her  husband  and 
the  family.  The  ground  of  the  decision  was  that  the 
objects  which  were  to  be  obtained  by  the  statutes,  and 
the  mischiefs  which  they  were  intended  to  remedy, 
suggested  that  there  should  be  such  a  restriction,  also 
considering  that  the  common  or  former  law  remains, 
excepting  to  the  extent  it  is  clearly  annulled  by  a  sub- 
sequent statute  (Bertles  v.  Nunan,  92  N.  Y.  152).  In 
like  manner,  it  may  be  said  as  to  the  power  of  a  mar- 
ried woman,  to  carry  on  any  trade  or  business,  on  her. 
own  account,  that  it  was  not  intended  to  embrace  a  per- 
sonal tort  that  had  no  real  connection  with  trading  or 
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carrying  on  a  business.  In  a  sense,  it  is  an  anomaly, 
in  view  of  the  real  independence,  personally,  of  a  wife 
that  her  husband  should  be  liable  for  her  tort  of  which 
he  may  know  nothing,  when  and  where  and  how  it  was 
done.  The  hardship  is  not  increased  by  his  being 
liable  for  a  tort,  the  time  of  which  is  within  the  hours 
a  wife  may  choose  as  the  time  when  she  says  she  is 
transacting  her  business,  and  at  the  place  where  her 
business  is  done^  and  it  has  but  a  circumstantial,  but 
no  real  connection  with  buying  or  acquiring. 

Several  parts  of  th6  statutes  indicate  that  they  did 
not  contemplate  a  sole  liability  of  the  wife  for  a  tort. 
Incidentally  committed  by  her,  when  she  was  carrying 
on  a  separate  business. 

The  first  section  of  chapter  90,  Laws  of  1860,  pro- 
vides that  the  property  which  any  married  woman  ac- 
quires by  her  business  carried  on,  on  her  separate  ac- 
count, shall  be  her  separate  property.  Section  2  is,  the 
earnings  trom  her  trade  shall  be  her  separate  property. 
Section  8  provides  that  no  bargain  or  contract  entered 
into  by  any  married  woman,  in  or  about  the  carrying 
on  of  any  trade  or  business,  shall  be  binding  upon  her 
husband,  or  render  him  or  his  property  in  any  way 
liable  therefor.  It  will  be  observed  that  no  reference 
is  made  to  the  wife's  torts.  In  view  of  these  enact- 
ments, section  7  states  when  a  married  woman  may  be 
sued  in  the  same  manner  as  if  she  were  sole.  It  is  not 
declared  that  she  may  be  sued  in  matters  having  rela- 
tion to  her  separate  business,  but  in  matters  having 
relation  to  her  sole  and  separate  property.  It  has  been 
already  considered  that  the  tort  in  question  did  not 
relate  to  her  property. 

The  learned  counsel  for  the  appellant  presents  an 
argument  of  weight.  It  is,  that  if  a  married  woman 
may  acquire  separate  property  by  her  own  action,  as 
if  she  were  sole,  it  is  not  intended  that  there  can  be 
legal  power  of  interference  by  her  husband  with  any 
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steps  she  may  take  to  acquire  that  property,  and  if 
there  be  no  power  of  interference  there  should  be  no 
legal  responsibility.  This  seems  to  be  sufficiently  an- 
swered by  considering  that  the  sole  liability  of  mar- 
ried women  is  such  only  as  the  legislature  has  seen  lit 
to  make,  and  that,  as  we  have  seen,  is  confined  to  mat- 
ters that  relate  to  what  is  in  fact  the  married  woman's 
sole  property. 

They  affect  a  more  recent  statute.  Section  450  of 
the  Code  of  Civil  Procedure  remains  to  be  examined 
and  i)articularly  with  reference  to  the  learned  opinion 
in  Fitzgerald  v.  Quann,  1  N.  T.  Civ.  Pro.  273.  The 
court  in  that  case  thought  that  the  last  clause  of  the  sec- 
tion :  "  It  is  not  necessary  or  proper  to  join  her  husband 
with  her  as  a  party  in  any  action  or  special  proceed- 
ing affecting  her  separate  property,''  did  not  imply 
that  it  was  necessary  to  join  him  in  other  cases,  be- 
cause the  previous  part  of  the  section  declared  other- 
wise, and  embraced  all  actions  against  married  women. 
But  to  me,  it  seems  that  the  first  part  has  no  regula- 
tion for  the  bringing  of  actions,  or  when  or  as  to  what 
a  married  woman  might  be  sued  as  if  she  were  single. 
It  only  says  that  when  she  is  sued,  whether  on  a  joint 
or  individual  claim  against  her,  her  husband  should 
not,  as  by  common  law  he  might,  appoint  an  attorney 
to  appear  for  her  and  defend,  but  she  appears  sui 
JuriSj  and  defends  as  if  she  were  not  married.  If  this 
be  correct,  it  has.no  bearing  upon  the  implication  of 
the  second  part  of  the  section. 

I  am  of  opinion,  therefore,  that  the  appellant  was 
responsible  to  the  plaintJflfs.  If  he  were  liable,  th^re 
is  no  question  iu  the  case  as  to  his  being  made  defend- 
ant jointly  with  the  wife,  against  whom  an  individual 
liability  is  claimed.  She  would  be  the  party  to  raise 
that  question,  and  she  has  not  done  so. 

One  other  matter  demands  attention.  It  appeared 
by  plaintiflE's  case,  that  after  the  receiving  of  the  goods 
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by  the  appellant's  wife,  the  plaintiffs  had  recovered 
certain  of  the  goods,  and  had  also  received  certain 
moneys  from  a  Mrs.  Miller,  in  payment  of  a  judgment 
obtained  for  the  conversion  by  her  of  the  goods  involved 
in  this  action,  the  appellant's  wife  having  sent  the 
goods  to  Mrs.  Miller.  The  court  refused  to  charge,  as 
requested  by  the  appellant's  counsel,  that  the  jury 
should  deduct  from  the  value  of  the  goods  converted 
the  sum  paid  by  Mrs.  Miller.  This  request,  I  think, 
should  have  been  granted,  under  the  case  of  Knapp  v, 
Boche  (18  Week.  IHg.  324).  It  was  not  matter  of  de- 
fense, but  concerned  the  plaintiffs*  proof  as  to  what 
damage  they  had  in  face  suffered. 

It  is  not  necessary,  however,  to  order  a  new  trial  on 
this  ground.  The  plaintiff's  proof  was  that  he  had 
received  from  Mrs.  Miller  a  sum  of  money,  which,  with 
what  the  court  directed  should  be  deducted  for  other 
reasons,  amounted  to  a  sura  which  the  defendant's 
counsel  clairaed  in  his  requests  was  the  sum  to  be  de- 
ducted, viz.:  $5,200.  The  requests  did  not  specificalJy 
refer  to  this  sum,  but  they  were  based  upon  the  evi- 
dence as  given  by  the  plaintiffs,  and  there  was  no 
doubt  as  to  this  sum  being  all  that  was  received  by 
plaintiffs.  The  court  instructed  the  jury  to  deduct  a 
parcel  of  this  amount,  to  wit,  $2,224.76,  but  the  rest, 
that  is,  $2,975.24,  should  have  been  deducted.  This 
may  now  be  deducted  from  the  verdict,  as  that  ascer- 
tained the  value  of  the  goods,  without  including  in- 
terest. 

The  judgment  appealed  from  should  be  reversed, 
unless  the  plaintiff  stipulate  that  from  the  amount  of 
the  verdict  $2,975.24  be  deducted,  and  in  case  of  such 
stipulation  the  judgment  as  so  reduced  is  affirmed, 
without  costs  of  appeal  to  either  party. 

Ingkaham,  J.,  concurred  in  the  result. 
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DOCK  iK  THE  SOUTH  BROOKLYN  SAW  MILL 
COMPANY,  ET  AL. 

Supreme  Court,    Kings   County,    Special   Term, 
August,  1884. 

§§  755-767. 

Betival  and  continuance  of  action  in  ease  of  death  of  plainiijl^^Asstfpise 
— Counter-daim. 

Where  in  an  action  against  a  corporation  to  foreclose  a  mortgajg^e  for 
$40,000,  a  counter-claim  was  interposed  for  $140,000,  moneys  al- 
leged to  have  been  misappropriated  by  the  plaintilS  wbile  a  trustee 
of  the  defendant,  and  the  plaintiff  died  before  the  cause  was  tried, 
and  thereafter  one  '*  S."  moved  to  be  allowed  to  continue  the  action, 
and  to  be  substituted  as  plaintiff  on  proof  by  affidavit  that  the  plaint- 
iff left  a  will,  which  was  duly  admitted  to  probate  in  Pennsylvania; 
that  the  executrix  named  therein  had  duly  qualified,  and  that  the 
executrix  was  sole  legatee  under  the  will,  and  thereafter  assigned  the 
mortgage  to  said  **  S.^^—ffeld,  that  the  motion  should  be  granted; 
that  the  counter-claim  did  not  affect  the  question  as  the  executrix 
could  assign  the  bond  and  mortgage,  and  the  assignee  could  bring 
a  new  suit  therefor  in  which  the  counter-claim  could  be  us^  only 
to  the  extent  of  a  set  off  against  the  mortgage. 

McLauchlin  v.  Brett  (2  IT,  T.  Civ.  Pro.  194),  followed. 

(Decided  August  2,  1884.) 

Motion  by  one  Isaac  Schlicter  that  the  action  be  re- 
vived and  continued,  and  that  he  be  substituted  in  the 
place  of  the  plaintiff,  now  deceased. 

This  action  was  commenced  in  March,  1883,  for  the 
foreclosure  of  a  mortgage  on  real  property  made  by 
the  defendant,  a  domestic  corporation,  to  plaintiff  to 
secure  the  payment  of  the  sum  of  $40,000. 

The  answer  set  up  among  other  defenses,  that  no 
consideration  had  been  given  for  the  mortgage,  and 
also  a  counter-claim  for  $140,000,  moneys  alleged  to 
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have  been  misappropriated  by  the  plaintiff  while  a 
trustee  of  the  defendant ;  it  alleged  that  there  had 
been  for  many  years  mntaal  dealings  and  accounts 
between  plaintiff  and  defendant  wherein  upwards  of 
$1,000,000  were  involved ;  that  the  plaintiff  while  a 
trustee  of  the  defendant  had  dealt  unfairly,  and  that 
the  accounts  of  such  transactions  if  properly  made, 
would  show  an  indebtedness  to  the  defendant  from 
plaintiff  of  over  $140,000;  it  demanded  an  accounting 
and  judgment  for  the  sum  found  due. 

Issue  was  joined  on  the  counter-claim  by  the  service 
of  a  reply  in  November  1883  setting  up  the  statute  of 
limitations ;  denials  of  allegations  contained  in  the 
answer  and  other  defenses. 

In  February,  1884,  and  before  the  trial  of  the  cause, 
the  plaintiff  departed  this  life. 

Nothing  further  was  done  in  the  case  until  August, 
1884.  The  plaintiff  always  resided  prior  to  and  at  the 
time  of  his  decease  in  the  city  of  Philadelphia,  Pa. 
A  notice  of  motion  and  afBdavits  entitled  in  the  action 
were  served  on  defendants  attorney  in  August  1884 
seeking  for  an  order  ^'  directing  that  the  above  entitled 
action  be  continued  by  Isaac'  Schlicter  as  plaintiff  in 
place  of  Luther  Dock  plaintiff  deceased,  and  granting 
the  said  Isaac  Schlicter  leave  to  amend  the  complaint 
herein  as  he  shall  be  advised." 

The  moving  affidavits  were  made  by  deceased  plaint- 
iff's attorney  in  the  case,  by  one  Rex,  the  alleged  clerk 
of  the  orphans'  court  of  the  county  of  Philadelphia,  by 
said  Isaac  Schlicter  the  alleged  assignee  of  the  mort- 
gage and  cause  of  action  by  assignment  from  one  Su- 
san V.  Dock,  the  alleged  executrix  and  sole  legatee  ol 
decedent ;  a  copy  of  alleged  assignment  of  said  mort- 
gage signed  by  said  Susan  V.  Dock  individually  was 
also  annexed  to  the  motion  papers. 

The  moving  affidavits  were  in  effect  that  plaintiff 
had  died ;  had  left  a  will ;  that  it  had  been  proved 
"■  Vol.  VI— 10 
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under  the  laws  of  Pennsylvania  and  admitted  to  pro- 
bate there ;  that  since  the  death  of  plaintiff,  the  execu- 
trix (said  Susan  V.  Dock),  named  in  said  will  had 
qualified  in  Pennsylvania  under  its  laws,  and  had  exe- 
cuted an  assignment  of  the  cause  of  action  and  of  the 
mortgage  and  bond  to  Isaac  Schlicter ;  said  Isaac 
Schlicter  also  a  resident  of  Philadelphia  deposed  that 
he  had  bought  the  same  from  said  executrix.  No  copy 
of  any  will  nor  official  certificate  by  any  officer  showing 
executor's  appointment  was  produced  on  the  motion, 
nor  did  it  appear  that  any  will  of  plaintiff  had  ever 
been  filed  in  any  office  for  probate  within  this  state. 

The  said  moving  papers  were  returned  within  twen 
ty  four  hours  to  the  attorney  for  the  plaintiff  and  fox 
the  applicant  Isaac  Schlicter  who  served  them  with 
the  following  objections  indorsed  thereon. 

''The  within  affidavits  and  papers  are  herewith 
respectfully  returned  upon  the  ground,  first,  that  the 
service  of  the  same  is  unauthorized  by  the  law  and  the 
rules  of  practice  of  the  court  of  the  state  of  New  York, 
the  said  plaintiff  having  died  on  or  about  February  6, 
1884 ;  on  the  further  ground  that  the  controversy  late- 
ly existing  between  one  Luther  Dock  and  this  defend- 
ant cannot  under  the  circumstances  be  brought  before 
the  court  upon  said  application  of  yourself  as  attorney 
for  the  plaintiff  and  of  one  Isaac  Schlicter,  the  said 
Schlicter  and  yourself  as  his  attorney,  being  strangers 
to  this  matter,  and  on  the  ground  that  you  are  in  no 
respect  qualified  or  entitled  to  make  or  serve  said  pa- 
pers in  the  said  suit  referred  to." 

Notwithstanding  the  return  of  the  papers  the  mo- 
tion was  thereafter  argued. 

Tunis  O.  Bergen^  for  the  motion. 

Cited  Green  v.  Martine,  1  N.  T.  Civ.  Pro.  129  ; 
Smith  t>.  Zalinski,  94  N.  T.  519 ;  Holsman  v.  St. 
John,  90  Id.  461  (rev'g  2  N.  T.  Civ.  Pro.  48). 
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Manley  A.  Baymond,  opposed. 
•  The  action  by  plaintiffs  death  was  stayed  as  to 
every  person  other  than  plaintiffs  executor  or  ad- 
ministrator. In  Rogers  v.  Adriance  (22  How.  Pr.  97), 
it  was  held,  "  The  doctrine  of  privity  has  never  been 
carried  so  far  as  to  authorize  a  revivor  in  a  suit  brought 
by  a  party  in  interest  who  dies,  and  the  appointment- 
of  an  executor— no  revival  by  him,  but  a  transfer  of 
the  right  and  subject  of  the  action,  and  a  revival  by  the 
assignee.''  The  affidavits  were  not  legal  or  proper 
evidence  of  any  of  the  facts  respecting  thd^will  of 
decedent ;  its  validity,  contents,  probate  or  effect,  to 
make  a  i^to^v  prima  facie  case  showing  legal  succes- 
sion to  the  alleged  assignee  and  prox)Osed  plaintiff.  A 
copy  of  the  will  (if  any)  should  first  be  exemplified  and 
authenticated  and  produced  on  the  motion  as  required 
by  sections  2695,  2703,  2705  of  the  Code.  See  also  10 
How.  Pr.  253.  The  moving  papers  left  it  undecided 
whether  the  proi)osed  applicant  Schlicter  had  any 
true  legal  relation  to  the  case.  The  applicant  Schlicter, 
even  if  proper  proof  of  assignment  and  succession  had 
been  adduced,  should  not  be  allowed  to  be  substituted 
as  plaintiff  in  the  action  because  of  the  issues  raised 
by  the  counterclaim  and  reply.  The  motion  if  granted 
would  prejudice  the  defendants  in  so  far  as  they  were 
actors  in  the  case; 

"  Where  a  substitution  will  prejudice  any  right,  or 
interest,  or  remedy  of  the  defendant,  the  court  will 
either  refuse  to  permit  it  or  grant  it  only  such  terms 
as  will  protect  the  defendant  from  injury  "  (Howard 
V.  Taylor,  11  How.  Pr.  380;  S.  C,  5  Duer,  604). 

"Where  a  defendant  interposes  a  counter-claim  in 
an  action  and  asks  for  affirmative  relief  and  issue  is 
joined  upon  the  claim,  he  becomes  an  actor  in  the  case 
and  may  proceed  in  it  as  if  he  were  in  fact  a  plaintiff  " 
{^How.  Pr.  272 ;  affirmed  in  Livermore  v.  Bainbridge, 
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49  N.  T.  129 ;  Gleason  v.  Niven,  2  Duer,  643 ;  Potter 
V.  Van  Vranken,  36  N.  Z.  619). 

CuLLEN,  J. — ^The  case  of  McLachlin  v.  Brett  (2  N. 
T.  Civ.  Pro.  194)  is  on  all  fours  with  this  case,  except 
in  respect  to  the  counterclaims.  The  appeal  to  the 
•  court  of  appeals  from  the  decision  in  that  case  was 
dismissed  and  the  case  mast  be  considered  as  overrul- 
ing the  case  of  Rogers  v.  Adriance  (22  Bow.  Pr.  97).  I 
do  not  think  the  counter-claim  herein  affects  the  ques- 
tion. The  executor  could  assign  the  bond  and  mort- 
gage, and  the  assignee  could  certainly  bring  a  new  suit 
therefor  in  which  the  counter-claim  could  be  used  only 
to  the  extent  of  a  set-off  against  the  mortgage. 

The  same  can  be  done  in  this  case. 


KAUFMAN  AND  ANOTHER  V.  LINDNER. 

City  Court  of  New  York,  Special  Term,  June, 

1884. 

§§  649,  subd.  4, 1268. 

Bankruptcy, — WTien  judgment  not  discharged  of  record  on  account  of 

deUor^e  dUcharge  in. — Fraud. —  What  amounts  to,  in  eoiv- 

tract ing  liability. — Necessity  of  pleading. 

Where,  on  a  motion  by  a  judgment  debtor  to  discharge  a  judgment  of 
record  under  section  12(58  of  the  Code  of  Civil  Procedure,  on  the 
ground  that  he  had  been  discharged  in  bankruptcy,  it  appeared 
that,  although  the  action  was  to  recover  on  contract  for  goods  sold 
and  delivered,  and  money  loaned,  an  order  of  arrest  was  granted  in 
the  action  on  the  ground  that  the  sales  and  loans  were  induced  by 
the  false  and  fraudulent  representations  of  the  judgment  debtor, 
and  that  he  had  removed  and  concealed  his  property  for  the  pur- 
pose of  defrauding  his  creditors,  and  he  did  not  answer  or  demur 
to  the  complaint, — Hdd^  that  the  debt  was  not  discharged  by  the 
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proceedings  in  baukruptcyj  and  the  motion  should  be  denied  \[*]  that 
purchases  made  with  the  intent  of  not  paying  for  them  are  fraud- 
ulently contracted,  and  debts  thus  contracted  are  not  discharged 
by  a  discharge  in  bankruptcy  ;[*]  that  the  judgment  did  not  merge 
the  alleged  fraud,  and  the  court  can,  for  the  purpose  of  the  bank- 
niptcy  statute,  go  behind  the  judgment  to  see  whether  the  claim 
upon  which  it  was  recovered  was  created  by  fraud. ['J 

Prior  to  the  enactment  of  chapter  542  of  the  Laws  of  1879,  adding  sab- 
division  4  to  section  549  of  the  Code  of  Civil  Procedure,  the  com- 
plaint in  an  action  on  contract  in  which  the  arrest  of  the  defendant 
was  sought  on  the  ground  of  fraud  in  contracting  the  liability, 
should  not  contain  the  allegations  of  fraud,  and  the  nature  of  the 
action  and  character  of  the  claim  in  such  a  case  was  not  determined 
by  the  demand  of  the  complalDt.  [*] 

(Bedded  June,  1884.) 

Motion  to  cancel  and  discharge  a  judgment  of  re- 
cord under  section  1268  of  the  Code  of  Civil  Proced- 
ure. 

The  opinion  states  the  facts. 

Hyatt,  J. — This  is  a  motion  by  a  judgment  debtor, 
claiming  to  have  been  discharged  in  bankruptcy  from 
the  debt  on  which  the  judgment  in  this  action  was 
recovered,  for  an  order  directing  the  clerk  of  this  court 
to  cancel  and  discharge  the  said  judgment  of  record. 

The  motion  is  made  under  and  pursuant  to  section 
1268  of  the  Code  of  Civil  Procedure,  and  the  facts  are 
as  follows  :  The  plaintiffs  recovered  judgment  against 
the  defendant  May  21,  1874,  for  $416.28  on  a  demand 
for  goods  sold  and  delivered  and  for  money  loaned  by 
them  to  the  defendant,  which  became  due  and  payable 
before  AprU  27,  1874. 

On  said  last  mentioned  day  proceedings  in  bank- 
ruptcy were  begun  against  the  defendant,  in  which  he 
is  called  *' Israel"  Lindner,  and  on  May  9,  1874,  he 
was  duly  adjudicated  a  bankrupt.  On  May  22,  1882, 
the  defendant  was  discharged  in  bankruptcy  under  the 
name  of  '^Israel"  Lindner  from  the  paym^its  of  all 
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debts  due  from  him  on  and  before  April  27,  1874,  not 
excepted  by  section  6117  of  the  Revised  Statutes  of 
the  United  States. 

An  order  of  arrest  was  granted  and  the  defendant 
arrested  thereunder,  as  appears  by  the  certificate  of 
the  sheriff  of  the  service  of  the  order,  affidavits  and 
summons ;  the  defendant  appeared  in  the  action,  but 
failed  to  answer  or  demur  to  the  complaint. 

The  affidavits,  upon  which  the  order  of  arrest  was 
granted,  aver  the  purchase  of  goods  by  the  defendant 
from  the  plaintiffs  upon  his  representations  that  he 
had  a  valuable  stock  of  jewelry  in  his  store  ;  that  by 
reason  of  paying  out  large  sums  of  money  he  was  then 
short,  but  expected  soon  to  pay  all  he  owed  plaintiffs ; 
that  he  owed  very  little  to  any  one  else,  and  that  his 
stock  was  all  paid  for  except  a  few  hundred  dollars  ; 
they  further  aver  that  the  plaintiffs  believing  and 
relying  upon  the  representations  of  the  defendant, 
sold  and  delivered  to  him  a  quantity  of  goods  ;  that 
the  said  representations  were  false ;  that  the  defend- 
ant was  wholly  insolvent ;  that  he  did  not  pay  either 
the  plaintiffs  or  others  to  whom  he  was  largely  in- 
debted, and  that  he  had  removed,  concealed  or  se- 
creted the  said  stock  from  his  store  for  the  purpose  of 
defrauding  his  creditors. 

Section  5117  supra^  provides  that  **no  debt  cre- 
ated by  the  fraud  of  the  bankrupt  shall  be  discharged 
by  proceedings  in  bankruptcy."  Claims  usually  com- 
prised under  this  title,  are  those  which  have  been  in- 
curred by  any  false  representations  or  pretense  of 
[']  the  bankrupt.  Purchases  made  with  the  precon- 
ceived intent  of  not  paying  for  them,  are  fraud- 
ulently contracted,  and  the  debts  thus  arising  are  not 
discharged  under  this  section  (Stewart  t.  Emerson, 
8  Benedict  [?7.  S.  Circ]  462). 

The  judgment  in  this  action  did  not  merge  the 
[*]    alleged  fraud ;  the  court  can,  for  the  purposes  of 
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the  bankruptcy  statute,  go  behind  the  judgment,  to 
see  whether  the  claim  upon  which  it  was  recovered 
was  created  by  fraud  {In  re  Patterson,  1  Benedict 
[  U.  S,  Circ.']  307 ;  Jn  re  Whitehouse,  4  Jd.  63 ;  Warner 
V.  Kronkhite,  13  Id.  52). 

The  defendant  contends,  however,  that  this  action 
was  upon  contract,  because  the  complaint,  which  was 
served  after  the  granting  of  the  order  of  arrest,  was 
for  a  sum  of  money  only,  for  goods  sold  and  delivered 
and  money  loaned,  and  that  the  claim  upon  which  the 
judgment  was  recovered,  was  therefore  discharged  by 
the  operation  of  the  defendant's  discharge  in  bank- 
ruptcy. 

The  nature  of  the  action  and  character  of  the 
n  claim  is  not  to  be  determined  in  the  case  at  bar,  by 
the  demand  of  the  complaint,  for  the  reason  that 
prior  to  the  amendment  of  1879*  (adding  subdivision  4 
to  section  549,  Code  Civ.  Pro.\  it  had  been  well  settled 
that  in  this  class  of  cases  the  complaint  should  not 
contain  the  allegations  of  fraud. 

In  my  judgment  the  aflSdavits,  upon  which  the 
[*]    order  of  arrest  was  granted,  disclose  a  claim  in- 
curred by  the  false  representations  of  the  bank- 
rupt, which  was  not  discharged  by  the  proceedings  in 
bankruptcy. 

If  I  am  right  in  my  conclusion,  it  is  unnecessary  to 
consider  whether  the  defendant  is  entitled  to  the 
benefit  of  a  discharge  granted  to  him  in  the  name  of 
''  Israel "  instead  of  Isidore. 

The  motion  is  denied,  with  $10  costs. 

*  Xaw  ^1879,  chap.  649. 
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Davenport  Glucose  Co.  o.  Taussig. 


DAVENPORT  GLUCOSE  COMPANY,  Respondent, 
V.  TAUSSIG,  ET  AL.,  Appellants. 

Supreme  Court,  First  Department,  General 
Term,  January,  1884. 

%%  837,  870  etseg. 

Examination  of  party  hefore  trial  in  action  to  recover  chattels  the  sale  of 
which  teas  procured  by  fraud, — Auigneefor  hen^  of  ereditof*8. 

In  an  action  by  a  Tendor  against  bis  vendees  and  tbeir  assignee  for 
the  benefit  of  creditors,  to  recover  tbe  possession  of  certain  chattels 
forming  a  part  of  the  assigned  estate,  on  the  ground  that  the  ven- 
dees obtained  tbe  sale  and  possession  fraudulently,  tbe  assignee 
may  be  examined  as  a  party  before  trial,  and  as  many  questions 
may  be  asked  the  vendees  which  they  would  be  bound  to  answer  if 
called  upon  the  trial,  they  may  l>e  required  to  submit  to  an  ezami- 
aation  before  trial.  On  such  an  examination  they  are  not  bound 
to  criminate  themselves,  and  may  claim  the  personal  privilege  of 
refusing  to  answer,  and  it  would  be  for  the  judge  to  determine,  as 
it  would  be  on  a  trial  at  circuit,  whether  the  questions  are  such  as 
they  are  not  bound  to  answer,  but  the  fact  that  such  questions 
may  be  put*  does  not  seem  to  be  a  good  reason  for  holding  that  a 
party  cannot  be  examined  at  all  in  such  an  action. 

(Decided  May  9,  1884.) 

Appeal  from  aa  order  of  the  special  term  denying 
motion  to  vacate  an  order  for  the  examination'  of  the 
defendants  before  trial. 

The  facts  are  stated  in  the  opinion. 

W.  0.  Heppenheimer,  for  appellants. 

The  general  term  of  this  court,  in  the  case  of 
Andrews  v.  Prince  (31  Hun,  238),  have  held  that  in 
actions  upon  fraud,  deceit  and  fraudulent  conspiracy, 
an  order  for  the  examination  of  a  party  defendant 
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before  trial  will  be  vacated  when  the  object  is  to  pro- 
cure testimony  to  establish  the  fraud 

Where  on  the  return  day  the  party  moves  to  vacate 
on  the  ground  that  he  could  not  be  compelled  to  crim- 
inate himself,  the  burden  is  on  the  plain tiflF,  the  com- 
plaint not  having  been  served,  to  show  that  there  are 
material  matters  as  to  which  the  defendant  could  be 
examined,  and  on  his  failure  to  do  so  the  order  should 
be  vacated  before  the  defendant  is  sworn.  Corbett  v, 
De  Comeau,  44  iVl  71  Super.  Ct.  306;  S.  C,  6  Abb.  If. 
a  169  ;  Levy  v.  Loeb,  44  N.  T.  Super.  Ct.  291 ;  affd, 
75  N.  T.  609.  On  the  return  of  the  order  for  the 
examination  of  witnesses  before  trial  where  the  parties 
are  before  the  court,  a  motion  may  be  made  to  dis- 
charge it  on  affidavits,  without  giving  previous  notice 
or  serving  copies  of  8u<5h  affidavits.  Barker  v.  Wilder, 
21  Hun,  584;  S.  0.,  10  N.  T.  Weekly  Dig.  252. 

A.  P.  Whitehead  and  Richard  Stackpoole  (Martin 
&  Smithy  attorneys),  for  respondents. 

The  privilege  of  the  witness  is  personal,  and  he 
may  waive  it.  The  counsel  should  be  permitted  to  ask 
the  question,  and  the  judge  should  advise  the  witness 
that  he  is  at  liberty  to  decline  answering.  Southard 
z.  Rexford,  6  Cow.  254 ;  People  v.  Bodine,  1  DeniOj  281. 
The  court  should  determine  whether  the  answer  the 
witness  may  give  can  criminate  him.  People  v.  Mather, 
4  Wend.  229.  In  an  action  for  usury,  where  witness 
declined  to  answer  on  the  ground  that  he  would  crim- 
inate himself,  held  that  the  court  should  decide 
whether  the  witness  should  be  compelled  to  answer. 
See  Fellows  v.  Wilson,  31  Barb.  162.  A  party  cannot 
object  that  the  answer  may  tend  to  criminate  the  wit- 
ness. The  objection  is  personal  to  the  witness  only. 
People  V.  Carroll,  3  Parker^  s  Or.  73. 

The  plaintiffs  should  be  allowed  to  examine  the 
defendants  subject  to  their  right  to  object  to  such 


154  CIVIL    PROCEDURE    REPORTS. 

Davenport  Glucr)8e  Co.  v,  Taussig. 

questions,  if  any,  as  may  tend  to  criminate  or  degrade 
them.  The  general  term  of  this  court,  in  Jamiary, 
1881,  sustained  an  order  for  the  examination  of  de- 
fendants before  trial  in  an  action  to  set  aside  a  general 
assignment  of  creditors  on  the  ground  of  fraud.  See 
Tenny  v.  Mautner,  1  iV^.  T.  Civ.  Pro.  64.  The  plaintiff 
was  allowed  to  be  examined  before  trial  by  the  defend- 
ant, whose  defense  was,  that,  the  plaintiff  had  made 
false  and  fraudulent  representations  in  regard  to  cer- 
tain goods.  Sprague  v.  Butterworth,  22  JSun^  603. 
The  court  holding  that  the  plaintiff  could  claim  his 
privilege  if  questions  were  put  to  him  tending  to 
criminate  or  degrade  him.  The  justice  before  whom 
examination  of  a  party  before  trial  is  taken  may  limit 
examination.  Hutchinson  v.  Lawrence,  3  i\r.  T.  Civ. 
Pro.  98.  The  order  should  not  be  set  aside,  unless  the 
evidence  sought  relates  exclusively  to  facts,  which  if 
proved,  would  show  the  witness  was  guilty  of  a  crime. 
Canada  Steamship  Co.  v.  Sinclair,  3  N.  T.  Civ.  Pro.  284. 

Davis,  P.  J. — ^This  is  an  appeal  from  an  order  of 
the  special  term  denying  motion  to  vacate  an  order 
directing  examination  of  defendants  before  trial.  The 
action  is  to  recover  possession  of  personal  property,  to 
wit,  250  barrels  of  glucose  alleged  to  have  been  sold 
by  the  plaintiffs  to  the  defendants  Taussig  and  Ham- 
merschlag,  who  subsequently  made  a  general  assign- 
ment to  the  defendant  Barricklo,  for  the  benefit  of  their 
creditors.  The  plaintiff  replevied  170  barrels  of  glu- 
cose. It  is  alleged  that  the  sale  and  possession  were 
fraudulently  obtained. 

It  must  be  conceded  that  the  authorities  in  this 
district,  on  the  question  of  the  right  to  make  an  order 
for  the  examination  of  parties  in  an  action  where  the 
plaintiff's  cause  of  action  is  for  an  alleged  fraud,  are 
somewhat  in  conflict.  There  is  no  case,  however,  we 
think,  that  holds  in  an  action  to  recover  possession  of 
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personal  property,  where  the  object  is  to  ascertain 
from  the  defendants  the  quantity  of  goods  that  came 
into  their  hands,  and  the  time  when  they  received  the 
same,  and  the  time  of  making  the  sale  or  transfer  of 
the  same  to  another  party,  and  the  quantity  delivered 
to  him,  &c.,  that  such  matters  are  not  proper  subjects 
for  this  preliminary  examination. 

In  this  case,  the  assignee  of  the  purchasers,  Bar- 
ricklo,  who  is  not  sought  to  be  charged  with  fraud- 
ulent conduct,  received  the  goods  from  the  defendants. 
No  reason  can  be  imagined  why  he  may  not  be  called 
and  examined  as  to  when  and  where  he  received  the 
same,  and  to  what  amount;  and  to  prove  whatever 
might  be  necessary  touching  the  assignment  to  him  of 
the  goods  by  the  other  defendants,  and  the  disposition 
that  may  have  been  made  thereof.  It  can  hardly  be 
conceived  that  his  answers  to  such  an  examination 
can  be  supposed  to  subject  him  to  a  charge  of  fraud. 

In  respect  of  the  other  defendants,  it  is  very  ob- 
vious, as  it  seems  to  us,  that  many  questions  may  be 
asked  which  they  will  be  bound  to  answer  if  called 
upon  the  trial,  and  if  in  the  course  of  such  an  exami- 
nation as  this,  questions  may  be  asked  which  they  de- 
cline to  answer,  on  the  ground  of  their  privilege,  their 
rights  are  precisely  the  same  as  they  would  be  upon 
the  trial,  if  the  same  questions  were  put  to  them  there. 
They  are  not  bound  to  criminate  themselves,  and  may 
claim  ihe  personal  privilege  of  refusing  to  answer. 
On  such  an  examination  it  would  be  for  the  judge  to 
determine,  as  would  be  on  a  trial  at  circuit,  whether 
the  questions  are  such  as  they  are  not  bound  to  answer. 

But  the  fact  that  some  such  questions  may  be  put 
does  not  seem  to  be  a  good  reason  for  holding  that  a 
party  cannot  be  examined  at  all  in  an  action  of  this 
kind. 

The  cases  referred  to  by  the  learned  counsel  for  the 
appellants  do  not  go  far  enough,  we  tlunk,  to  require 
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ns  to  hold  that  they  determine  this  case  adversely  to 
the  respondents. 

We  see  no  ground,  therefore,  for  interfering  with 
the  order  of  the  court  below,  and  it  should  be  affirmed, 
with  $10  costs  and  disbursements. 

Daniels  and  Haight,  JJ.,  concurred  in  the  result. 


FITZSIMMONS,    Appellant,  v.  CURLEY,  Im- 
pleaded, Respondent. 

N.  Y.  Supebioe  Court,  General  Term,  Mat,  1884. 

§§  3268,  3269. 

Non-reaidenee. — Security  for  eoiU. 

In  order  to  require  plaintiff  to  give  security  for  costs,  on  the  ground 
of  non -residence,  it  must  appear  either,  that  be  was,  wheu  the 
action  was  commenced,  a  person,  residing  without  the  state,  or  that 
after  the  action  was  commenced,  he  ceased  to  be  a  resident  of  this 
state. 

Where  defendant,  with  knowledge  of  the  facts,  proceeds  with  the 
trial,  it  is  too  late  to  move  for  security  for  costs. 

{Decided  Jwm  16,  1884.) 

Appeal  from  an  order  directing  plaintiff  to  file 
security  for  costs  as  a  non-resident. 

The  facts  appear  in  the  opinion. 
Adolphus  D.  Pape^  for  the  appellant. 
Oeorge  H.  Starry  for  the  respondent. 

Per  CaBiAK. — In  order  to  require  the  plaintiff  to 
give  security  for  costs,  it  must  appear  either,  firsts 
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that  she  was,  when  the  action  was  commenced,  a  per- 
son residing  without  the  state  {Code^  §  3268),  or,  second, 
that  after  the  commencement  of  the  action  the  plaint- 
iff ceased  to  be  a  resident  of  the  state  (§  3269). 

There,  is  no  evidence  that  plaintiff  was  not,  at  the 
commencement  of  this  action,  a  resident  of  this  state. 
Defendant  swears  that  one  Johnson  told  him  that 
plaintiff  was  living  in  the  stat«  of  California,  and  had 
been  living  there  for  years.  Mr.  Bennett  says  that 
plaintiff  resided  in  this  state  up  to  about  a  year  ago, 
when,  he  is  informed,  she  left  on  a  visit  to  Portland, 
Oregon,  and  that  she  was  expected  back  soon  to  re- 
sume her  busines  as  domestic.  It  thus  appears  posi- 
tively that  she  was  a  resident  of  New  York  when  the 
action  was  commenced.  The  only  evidence  that  she 
has  ceased  to  be  a  resident  since  the  commencement  of 
the  action,  is  the  statement  of  Johnson  to  defendant; 
in  answer  to  that,  McNeil  informed  Mr.  Bennett  that 
she  is  expected  to  return  to  New  York  soon  and  is 
away  on  a  visit.  We  do  not  think  that  it  suflBciently 
appears  that  plaintiff  is  a  non-resident.  We  are  also 
of  the  opinion  that  defendant  by  proceeding  with  the 
trial  before  Judge  Fbeedman,  waived  his  right  to  the 
security  So  far  as  appears,  he  knew  all  the  facts  he 
has  stated  in  his  affidavit,  prior  to  commencing  the 
trial,  and  knowing  all  those  facts  he  proceeded  with 
the  trial  and  did  not  make  this  application  until  Judge 
Freedman  had  suspended  the  trial  and  ordered  cer- 
tain issues  to  be  tried  by  a  jury.  It  was  then  too  late. 
Having  proceeded  with  the  trial  he  had  waived  his 
right  to  require  the  security  (Buckley  v.  G-utta  Percha 
Co.,  3  N.  Y.  Civ.  Pro.  432). 

The  order  should  be  reversed  and  motion  denied, 
with  $10  costs  and  disbursements. 

Before  Sedgwick,  Ch.  J.,  and  Ikgbaham,  J 
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JENKS,  Respondbnt,  v.  VAN  BRUNT,  Appellant. 

Supreme  Court,  First  Department,  General 
Term,  March,  1884. 

§  1207. 

Appeal, — When  judgment  not   reversed  where  its  correction  depends  on 

credibility  of  toitness,  — Bedueing  judgment. — Pou>er 

to  amend  complaint  on  appeal. 

Where  it  appeared  that  a  verdict  was  wrong,  if  the  evidence  of  the 
defendant's  witnesses  had  been  fnliy  credited,  and  it  was  manifest 
that  their  testimony  was  not  so  credited,  and  the  judge  before 
whom  the  case  was  tried,  who  was  an  able  and  careful  judge, 
denied  a  motion  for  a  new  trial  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence, — Held,  that  it  was  not  the  duty  of 
the  geneial  term  on  appeal  from  his  order  denying  such  motion,  to 
make  a  critical  examination  of  tlie  evidence  with  a  view  to  see 
whether  the  decision  of  the  motion  was  correct. 

Where  a  verdict  was  for  a  small  amount  greater  than  the  claim  for 
recovery  in  the  complaint,  and  it  did  not  appear  that  the  attention 
of  the  court  below  had  been  called  to  the  subject  either  on  the  trial 
or  on  the  motion  for  a  new  trial, — Seld^  tbat  it  was  doubtful, 
whether  the  general  term  on  appeal  could  permit  the  plaintiff  to 
amend  his  complaint  so  that  the  judgment  would  be  consistent, 
with  the  case  made  and  embraced  within  the  issues;  that  the  judg- 
ment should  be  reduced  by  deducting  the  excess^  and  as  reduced, 
affirmed. 

{Decided  May  9,  1884.) 

Appeal  from  judgment  entered  upon  verdict,  and 
from  order  denying  motion  for  new  trial  on  the  min- 
utes of  the  judge,  and  on  the  ground  that  the  verdict 
is  against  the  weight  of  evidence. 

Austin  8.  Csuhing^  for  appellant. 

John  Brooks  Leavittj  for  respondent 
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Davis,  P.  J. — This  action  was  tried  before  an  able 
and  careful  jadge,  and  the  motion  for  new  trial  on  the 
ground  that  the  verdict  was  against  the  weight  of  evi- 
dence was  made  before,  and  considered  by,  him,  and 
denied. 

On  looking  through  the  evidence  it  is  quite  appar- 
ent that  the  verdict  was  wrong,  if  the  testimony  of  the 
defendant  and  his  witnesses  had  been  fully  credited 
by  the  Jury.  But  it  is  manifest  that  their  testimony 
was  not  so  credited;  and  the  learned  judge  before 
whom  the  case  was  tried,  having  full  opportunity  to 
see  and  hear  the  witnesses  and  to  determine  their  rela- 
tive credibility  upon  the  motion  before  him,  refused 
to  interfere  with  the  verdict. 

Under  such  a  state  of  facts  we  do  not  think  it  our 
duty  to  attempt  a  critical  examination  of  the  evidence 
with  a  view  to  see  whether  the  decision  of  the  learned 
judge  upon  the  motion  was  correctly  disposed  of,  be- 
cause it  is  clearly  apparent  that  our  conclusion  would 
have  to  depend  upon  the  question  already  suggested, 
whether  the  testimony  on  the  part  of  the  defendants 
was  or  was  not  entitled  to  credit,  in  preference  to  that 
on  the  part  of  the  plaintiff. 

Under  such  circumstances,  we  think  it  our  duty  to 
affirm  the  order  denying  the  motion  for  new  trial. 
And  as  that  is  substantially  the  only  question  upon 
the  general  merits  of  the  case  in  the  append  from  the 
judgment,  the  same  result  will  necessarily  follow. 

It  seems  to  be  apparent  that  the  verdict  was  for  a 
small  amount  greater  than  the  claim  for  recovery  in 
the  complaint  with  interest  added  thereto.  That 
amount  seems  to  be  $39.34.  There  is  nothing  in  the 
papers  to  show  that  the  attention  of  the  court  below 
either  at  the  trial,  or  upon  the  motion  for  new  trial 
was  called  to  this  fact  or  that  any  suggestion  was  made 
on  the  subject.  If  the  attention  of  the  judge  had  been 
called  to  the  fact  he  would  undoubtedly  have  directed 
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a  deduction,  or  have  ordered  an  amendment  of  the 
complaint  so  that  the  verdict  would  not  exceed  tba 
amount  demanded  with  interest. 

Section  1207  of  the  Code  of  Civil  Procedure  pro- 
vides, that  where  there  is  no  answer  the  judgment  shall 
not  be  more  favorable  to  the  plaintiff  than  that  de- 
manded in  the  complaint,  and  where  there  is  an  answer 
the  court  may  permit  the  plaintiff  to  take  any  judg- 
ment consistent  with  the  case  made  by  the  complaint 
and  embraced  within  the  issue. 

We  do  not  see  why,  under  this  section,  if  the  at- 
tention of  the  court  had  been  expressly  called  to  the 
excess  at  the  trial,  he  could  not  have  permitted  the 
plaintiff  to  amend  his  complaint,  so  that  the  judgment 
would  be  consistent  with  the  case  made  by  it,  and  era- 
braced  within  the  issue.  This  was  not,  however,  done, 
and  it  is  doubtful  whether  this  court  possesses  the 
power  at  this  stage  of  the  case  to  make  such  an  amend- 
ment. 

If  attention  had  been  called  to  this  discrepancy 
between  the  sum  demanded  in  the  complaint  and  the 
verdict  rendered,  there  would  appear  to  be  such  an 
error  as  to  require  this  court  to  reverse  the  judgment 
and  order  a  new  trial  unless  the  excess  should  be 
deducted,  without  costs  of  the  appeal  to  either  party. 

But  where  no  suggestion  is  made  until  the  argu- 
ment of  the  appeal,  we  think  this  court  ought  to  exer- 
cise its  discretion  as  favorably  to  the  plaintiff  as  may 
be  done  under  established  rules. 

We  think  we  ought  in  this  case  to  direct  that  the 
judgment  should  be  reduced  by  deducting  the  excess 
as  of  the  date  of  the  verdict,  and  as  so  reduced,  af- 
firmed with  costs. 

Daniels  and  Haight,  JJ.,  concurred. 
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ORDEN  QERMANIA,  Respondent,  v.  DEVENDER, 
Appellant. 

N.  Y.  Common  Pleas,  Geneual  Term,  May,  1884. 

§  631. 

Bill  of  pariieulart,  —  Whoi  granted. 

It  apfiearcd  from  the  complaint  that  plaintiff  was  a  mutual  benefit 
association,  duly  incorporated ;  that  between  certain  dates  defend- 
ant was  the  treasurer  of  its  grand  lodge;  that  moneys  were  received 
for  plaintiff  during  that  period,  from  branch  lodges,  by  the  tinan- 
ciftl  secretary;  and  that  it  was  defendant's  duty  to  collect  said  mon- 
eys from  said  secretary.  The  complaint  then  sets  forth  in  various 
counts,  that  defendant  either  wrongfully  converted  to  his  own  use^ 
$2,000,  or  by  wrongful  neglect  of  his  office  allowed  the  financial 
secretary  so  to  do, — HM^  that  plaintiff  should  furnish  a  bill  of  par- 
ticulars of  moneys  received  and  paid  by  defendant  and  also  by  said 
financial  secretary,  showing  dates,  amounts,  names  of  branch  lodges, 
etc. 

(Duidid  June  80,  1884.) 

Appeal  by  defendant  from  order  of  special  term, 
80  far  as  it  denies  the  fall  relief  prayed  for  by  him  on 
his  motion  for  a  bill  of  particulars. 

The  plaintiff  in  its  complaint  alleges  that  it  is  a 
corporation  duly  organized  under  the  laws  of  the  state 
of  New  York ;  that  by  virtue  of  the  powers  in  it 
vested,  it  instituted  a  central  grand  lodge,  central 
board  of  finance,  &c. ;  after  stating  the  duties  of  the 
central  grand  lodge,  that  it  was  the  duty  of  the  trea- 
surer elected  by  the  central  grand  lodge  to  receive 
from  the  financial  secretary  of  the  central  board  of 
finance  all  moneys  belonging  to  the  plaintiff,  and  after 
stating  the  .duties  of  the  various  lodges  and  officers  of 
the  grand  lodge,  the  complaint  charges  that : 
Vol.  VI.— U 
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At  all  times  between  October  12,  1873,  and  Decem- 
ber 16,  1881,  the  defendant  was  the  treasurer  of  the 
grand  lodge  in  the  state  of  New  York  of  the  plaintiff. 

On  information  and  belief,  that  between  February 
14,  1879,  and  December  16,  1881,  the  branch  lodges  of 
the  plaintiff  caused  to  be  paid  to  the  financial  secre- 
tary of  the  plaintiff,  in  the  grand  lodge  of  the  state  of 
New  York,  plaintiff^s  moneys,  amounting  to  upwards 
$68,100.60,  belonging  to  the  fund  to  help  the  sick. 

On  information  and  belief,  that  defendant  aban- 
doned  the  performance  of  his  duties  to  the  financial 
secretary  of  the  plaintiff  in  the  grand  lodge  of  the 
state  of  New  York,  and  negligently  failed  to  receive 
and  collect  from  said  financial  secretary  all  moneys  so 
paid  to  him  by  branch  lodges  of  plaintiff,  from  Febru- 
ary 14,  1879,  to  December  16,  1881,  by  reason  of  which 
failure  the  said  financial  secretary  was  enabled  to  and 
did  wrongfully  convert  to  his  own  use  the  sum  of 
$2,000  and  over  of  moneys  belonging  to  the  plaintiff. 

On  information  and  belief,  that  between  the  said 
February  14,  1879,  and  December  16^1881,  divers  lai^e 
sums  of  money  belonging  to  the  plaintiff,  exceeding 
the  sum  of  $2,000,  were  paid  to  and  had  been  received 
by  defendant  as  treasurer  as  aforesaid,  for  and  to  the 
use  and  benefit  of  plaintiff ;  that  defendant  was  re- 
quested to  pay  over  to  plaintiff  large  sums  of  money 
belonging  to  plaintiff,  viz. :  $2,000  and  over,  and  has 
refused  to  pay  over  the  same. 

On  information  and  belief,  that  defendant  has 
wrongfully  converted  to  his  own  use  the  sum  of 
$2,000  and  over,  of  moneys  in  his  hands  belonging  to 
the  plaintiff. 

O.  LetT/y  for  appellant. 

Kavfmann  &  Saunders j  for  respondent.  -^ 
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J.  F.  Daly,  J. — The  defendant  waa  entitled  to  a 
bill  of  particulars  which  should  show  what  moneys  it 
is  claimed  were  collected  by  him,  and  what  sums 
plaintiff  acknowledges  to  have  received  from  him  be- 
tween February  14,  1879,  and  December  16,  1881,  the 
periods  mentioned  in  the  complaint. 

The  bill  of  particulars  should  also  specify  which  of 
said  sums  were  collected  by  defendant  and  which  of 
said  sums  were  received  by  the  financial  secretary 
from  whom  defendant  should  have  collected  them. 
Plaintiff  must  prove  all  these  particulars  in  order  to 
sustain  its  claim  that  defendant  has  converted  $2,000, 
or  suffered  the  financial  secretary  to  convert  that  sum 
by  neglecting  to  collect  it,  and  the  defendant  is  enti- 
tled to  know  in  advance  of  the  trial,  the  particulars  of 
the  claim  thas  to  be  proved.  The  statement  of  the 
complaint  on  the  point  is  too  general. 

It  is  no  answer  to  defendant's  application  for  a  bill 
of  particulars  to  say  that  he  is  presumed  to  know  what 
moneys  he  has  collected  and  what  moneys  he  has  paid 
over.  There  is  no  presumption  that  he  has  informa- 
tion of  moneys  which  he  has  collected  but  has  not 
accounted  for,  because  it  is  not  to  be  presumed  in 
advance  of  the  trial,  that  he  has  been  guilty  of  such  a 
breach  of  trust  and  that  he  therefore  must  know  the 
particulars  of  his  guilt.  He  is  certainly  not  presumed 
to  know  what  a  third  party,  the  financial  secretary 
has  collected,  and  failed  to  account  for. 

The  order  should  provide  that  plaintiff  serve  a  bill 
of  particulars  on  defendant's  attorney  within  ten  days 
showing  what  sums  it  is  claimed  were  received  by  the 
financial  secretary  of  plaintiff  between  February  14, 
1879,  and  December  16,  1881,  from  branch  lodges  of 
plaintiff,  giving  dates,  amounts  and  from  what  lodges 
received,  also  showing  what  sums  it  is  claimed  were 
received  for  plaintiff  by  defendant  as  its  treasurer  be- 
tween the  same  dates,  giving  the  date  and  amount  of 
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each  receipt,  and  from  whom  received.  Also  showing 
what  sums  it  is  claimed  were  paid  over  by  the  finan- 
cial secretary  to  defendant  and  by  defendant  to 
plaintiff  between  snch  dates. 

Defendant  shoald  have  $10  costs  of  the  motion  and 
$10  costs  of  this  appeal  besides  disbursements  of  mo- 
tion and  of  appeal. 

Beach,  J.,  concurred. 


ANTHONY,  Appellant,  v.  WOOD.    BO  WE,  Sher- 
iff, ETC.  Respondent. 

Court  op  Appeals,  1881 

§§  648,  649. 

Attaehment—Mode  ofUtying  on  prommory  noU^  etc, — Effect  of  prior 
fraudulent  transfer. 

Section  649  of  the  Code  of  Civil  Procedure,  which  provides  that  nvhca 
property  sought  to  be  attached  is  **  capable  of  manual  delivery,  in- 
cluding a  bond,  promissory  note  or  other  instrument  for  the  pay- 
ment of  money,"  the  levy  is  to  be  made  '*by  taking  the  same  into 
the  sheriff's  actual  custody,"  merely  provides  for  the  mode  of  mak- 
ing the  levy,  but  in  no  respect  alters  the  inherent  character  of  the 
property,  and  if  a  bond  or  note  sought  to  be  attached,  has  been 
transferred,  however  fraudulently,  no  lion  by  attachment  is  pos- 
sible and  the  possession  of  the  bond  or  note  by  the  officer  undei 
his  warrant,  accomplishes  nothing. [\*,'] 

Until  the  sheriff  has  obtained  actual  custody  of  property,  '*  capable 
of  manual  delivery  including  a  bond,  promissory  note,  etc.  or  other 
instrument  for  the  payment  of  money  "  sought  to  be  attached,  he 
has  made  no  levy  and  can  make  none;[*,  ^,]  service  of  a  copy  of  the 
warrant  upon  the  person  having  possession  of  such  property,  is  not 
a  levy  thereupon,  and  where  the  sheriff  afterwards  obtains  posses- 
sion  of  the  property,  his  possession  does  not  relate  back  to  the 
time  of  such  service.  [*] 

Thurbcr  «.  Blanck  (50  i\^.  T,  80);  Castle  v.  Lewis  (78  Id.   131),  fol- 
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lowed :[»]  Bills  «.  NatU  Park  Bank  (89  If.  F.  843),  overruled ;[»] 
Anthony  r.  Wood  (29  Hun^  239),  reversed.  [«] 
(Decided  June,  1884.) 

Appeal  by  plaintiff  from  an  order  granting  motion 
by  the  sheriff  of  the  city  and  county  of  New  York, 
that  he  be  made  a  party  defendant,  also  from  a  judg- 
ment in  his  favor. 

This  action  was  bronght  to  foreclose  a  mortgage 
executed  by  the  defendant  Wood,  to  one  John  P. 
Brooks,  to  secure  the  payment  of  a  certain  note,  and 
by  said  Brooks  assigned  to  the  plaintiff.* 

The  respondent  Bowe,  late  sheriff  of  the  city  and 
county  of  New  York,  petitioned  to  be  joined  as  a  de- 
fendant, alleging  that  the  title  to  the  note  and  mort- 
gage were  in  him,  by  virtue  of  the  proceedings  under  a 
certain  attachment  issued  to  him  against  the  property 
of  said  Brooks,  and  that  the  assignment  to  the  plaintiff 
was  fraudulent,  and  praying  a  foreclosure  and  sale 
under  the  mortgage  and  the  payment  of  the  proceeds 
to  him  to  be  held  under  the  attachment. 

This  motion  was  granted,  and  upon  the  trial,  judg- 
ment was  given  in  his  favor  for  the  relief  he  asked  for. 
From  the  order  granting  the  motion  and  said  judgment 
this  appeal  was  taken. 

It  appears  that  in  an  action  in  the  supreme  court, 
New  York  county,  brought  by  one  Helen  L.  Hall 
against  said  John  P.  Brooks,  an  attachment  against 
his  property  was  issued  on  the  ground  that  he  was  a 
non-resident  of  the  state,  and  delivered  to  the  respond- 
ent Bowe,  as  sheriff  of  the  city  and  county  of  New 
York,  for  service  ;  that  at  .that  time  the  note  and  mort- 
gage in  question  were  in  the  possession,  of  one  Clark 
Brooks,  an  attorney,  and  were  kept  in  the  safe  of  an- 
other attorney,  whose  office  was  in  the  building.jLn 
which  the  office  of  Clark  Brooks  was ;  that  on  the  re: 
*  Reported  below,  29  iTun,  239. 
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ceipt  of  the  warrant  of  attachment,  one  of  Bowe's 
deputies  served  a  copy  thereof,  with  the  usual  notice, 
and  also  made  special  demand  for  the  note  and  mort- 
gage upon  Clark  Brooks,  who  refused  to  deliver  the 
same  to  the  officer  ;  that  a  few  days  after  the  service 
of  the  warrant  the  bond  and  mortgage  were  transferred 
to  plaintiff  by  John  P.  Brooks,  the  same  remaining, 
however,  in  the  custody  of  Clark  Brooks,  whereupon, 
proceedings  were  instituted  to  compel  the  delivery  of 
the  note  and  mortgage  to  the  sheriff,  which  resulted 
in  their  delivery  to  the  sheriff  {vide  Hall  v.  Brooks, 
25  Hun,  571 ;  aff'd  2  iV.  T.  Civ.  Pro.  198). 

James  L.  Bishop^  for  appellant. 

Malcolm  Graham^  for  respondent 

Pinch,  J. — If  one  proposition  of  the  respondent  is 
sound  it  settles  in  their  favor  every  serious  question 
raised  on  this  appeal.  That  proposition  is,  that  under 
the  existing  provisions  of  the  Code  of  Civil  Procedure 
a  promissory  note  is  made  property  capable  of  manual 
delivery,  which  may  be  levied  upon  so  as  to  effect  a 
lien  upon  the  debt  which  it  represents  by  taking  it 
into  the  officer's  actual  custody,  and  that  he  may  pro- 
tect and  defend  that  levy  and  lien  by  assailing  as  fraud- 
ulent a  previous  assignment  or  transfer  to  a  third 
party. 

Under  the  earlier  provisions  of  the  Code  a  levy 
upon  property  capable  of  manual  delivery,  executed 
by  taking  it  into  the  actual  possession  of  the  officer, 
invested  him  with  right,  in  defense  of  his  levy,  to  assail 
as  fraudulent  and  void  against  creditors,  a  previous 
assignment  or  transfer  which  threatened,  by  its  prior- 
ity, the  security  of  the  lien  obtained  (Rinchey  d.  Strik- 
er, 28  N.  Y.  46).  But  this  court  also  held,  as  to  the 
levy  permitted  to  be  made  upon  choses  in  action,  that 
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the  attachment  reached  and  became  a  lien  upon  only 
such  debts  as  at  the  time  belonged  to  the  debtor  by  a 
legal  title,  and  for  the  recovery  of  which  he  could 
maintain  an  action  at  law,  and,  as  a  consequence,  where 
before  levy  of  the  attachment  he  had  parted  with  the 
legal  title,  even  if  with  intent  to  defraud  his  creditors, 
there  remained  in  him,  for  their  benefit,  only  an  equity 
which  the  attachment  could  not  reach,  and  so  the  sher- 
iff could  not  as^il  the  transfer  as  fraudulent.  The 
doctrine  of  Thurber  v.  Blanck  (60  iT.  Y.  80),  went  to 
that  extent,  and  has  been  since  approved  (Castle  v. 
Lewis,  78  N.  Y,  131 ;  Wait  on  Fraudulent  Convey- 
ances^ §  86).  These  authorities  establish  that  the 
[']  sheriff  in  the  case  before  us  could  not  assail  as 
fraudulent  the  transfer  of  the  note  and  its  collat- 
eral, made  prior  to  his  asserted  levy,  unless  their  doc- 
trine is  made  inapplicable  by  the  change  in  the  provis- 
ions  of  the  Code  (§  649).  Where  the  property  sought 
to  be  attached  is  '^  capable  of  manual  delivery,  includ- 
ing a  bond,  promissory  note  or  other  instrument  for 
the  payment  of  money,"  the  levy  is  now  to  be  made 
*'  by  taking  the  same  into  the  sheriff's  actual  custody." 
This  provision  changed  merely  the  mode  of  mak< 
[*]  ing  the  levy^  but  in  no  respect  altered  the  inherent 
character  of  the  property  sought  to  be  attached. 
If  the  note  or  bond  has  been  transferred,  however 
fraudulently,  no  lien  by  attachment  is  possible,  and  it 
is  of  no  consequence  that  the  mode  of  executing  the 
process  has  been  changed.  The  note  is  not  turned 
into  a  chattel  by  the  new  provision.  It  remains  a  chose 
in  action,  and  when  the  legal  title  is  in  the  attach- 
[']  meat  debtor,  the  debt  may  be  seized  by  taking  the 
note  or  bond  which  is  its  evidence,  but  where  the 
legal  title  has  been  transferred  to  a  third  party  and  is 
not  in  the  debtor  to  be  attached,  the  possession  of  the^ 
note  by  the  officers  under  his  warrant  accomplishes 
nothing.    On  the  assumption,  tLei:e{ore,  that  no-  levy 
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was  made  until  after  the  transfer  of  the  note,  the  at- 
tachment gave  the  ofScer  no  right  to  assail  or  contest 

it. 
[*]  But  it  is  claimed  that  the  levy  made  by  taking 

the  note  into  the  officer's  custody  relates  back  to 
the  demand  made  by  him  upon  Clark  Brooks,  who 
had  the  possession  of  the  paper,  and  which  occurred 
before  the  note  was  transferred.  The  warrant  was 
issued  May  28,  1881 ;  on  June  2,  the  officer  called  upon 
Clark  Brooks,  who  was  the  agent  and  attorney  of  the 
defendant  and  had  the  note  in  his  custody  locked  up 
in  a  friend's  safe,  served  upon  him  a  certified  copy  of 
the  warrant  together  with  a  copy  of  the  affidavits,  and 
demanded  the  note  and  bond  and  mortgage  and  cer« 
tificate  that  he  held  them  for  the  benefit  of  the  defend- 
ant. Brooks  refused.  Thereupon  he  was  ordered  to 
submit  to  an  examination,  which  t^ok  place  on  June  7. 
The  assignment  of  the  note  and  mortgage  was  dated 
the  day  before,  but  recorded  on  the  same  day.  Jn  July 
a  motion  to  compel  Brooks  to  deliver  up  the  note  was 
denied  at  special  term,  but  the  order. was  reversed  by 
the  general  term,  which  directed  him  to  deliver  up  the 
securities  to  the  sheriflP.     This  he  did  under  protest; 

It  was  said,  in  Bills  v.  Nat.  Park  Bank  (89  If. 
[*]     T.  343),  to  have  been  the  law  that  a  debt  evidenced 
by  a  negotiable  security  could  be  attached  while 
in  the  hands  of  the  attachment  debtor  by  serving  the 
attachment  upon  the  maker  of  the  security  ;  but  the 
effect  of  sections  648  and  649  of  the  Code  of  Civil  Pro- 
cedure was  not  considered.    Section  649  prescribes 
[•]    how  the  levy  shall  be  made.    It  must  be  "by 
taking  the  same  into  the  sherifF's  actual  custody," 
who  must  "thereupon,  without  delay,  deliver  to  the 
person  from  whose  possession  the  property  is  taken, 
if  any,  a  copy  of  the  warrant  and  of  the  affidavits  upon 
which  it  was  granted."    No  other  mode  is  prescribed. 
Nothing  else  will  constitute  the  levy.     Until  the 
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[^]  officer  has  obtained  the  actual  custody,  he  has 
made  no  levy  and  can  make  none.  He  is  armed 
with  power  to  get  such  custody.  He  may  proceed  by 
action  or  si>ecial  proceedings  to  reach  that  result ;  but 
unlil  he  has  reached  it  he  has  made  no  levy  and  can 
make  none.  We  have  nothing  to  do  with  the  wisdom 
of  the  rule.  We  can  only  enforce  it  as  it  is  plainly 
written. 

It  follows  that  neither  before  nor  after  the  assign- 
ment did  the  sheriff  acquire  any  title  or  lien  upon  the 
note  or  bond  and  mortgage ;  that  he  had  no  interest 
in  the  foreclosure  or  right  to  intervene,  and  that 
["]  the  judgment  and  interlocutory  order  appealed 
from  should  each  be  reversed  and  judgment  of 
foreclosure  ordered  in  favor  of  the  plaintiff,  with  costs. 

All  concur,  except  Ruoer,  Ch.  J.,  not  voting. 


McGEAN  V.  MacKELLAR. 

N.  Y.  Superior  Court,  Chambers,  August,  1884. 

§§  811,  1326  ;  Laws  1881,  ch.  486. 
Ufidertakingi — approval  of, — Corporate  guaranty. 

Under  the  provisions  of  chapter  486,  Laws  1881,  authorizing  certain 
corporations  to  guarantee  bonds  and  undertakings  in  judicial  pro* 
ccedings,  ^.,  the  undertaking  must  be  executed  by  the  party  in 
whose  behalf  it  is  offered,  and  it  ia  not  enough  that  such  corpora- 
tion executes  it.  Section  811  Code  Civ.  Pro.  does  not  apply  to 
cases  of  this  kind. 

Upon  justification  on  the  part  of  the  company  by  its  officers,  though 
it  may  appear  that  the  company  is  in  the  condition  described  by 
section  8  of  the  net,  it  is  the  duty  of  the  judge  in  each  case,  to  ex- 
ercise his  discretion  as  to  whether  the  actual  state  of  the  company^s 
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business  justices  the  approval  of  the  undertaking ;  and  where  it 
appears  that  the  company  has  l>cen  in  the  habit  of  guaranteeing 
bonds  and  undertakings,  issuing  policies  of  insurance,  etc.,  and  the 
officers  arc  unable  to  give  satisfactory  information  as  to  the  aggre- 
gate amount  of  such  risks,  approval  of  the  undertaking  should  be 
withheld. 
{Decided  AuguU  13,  1884.) 

Motion  for  approval  of  undertaking  on  appeal. 
The  facts  appear  in  the  opinion. 
John  Brooks  Leavittj  for  the  motion. 
Oeorge  M.  MacKeUar^  opposed. 

O^  Gorman,  J.— The  plaintiff  desiring  .to  appeal  to 
the  conrt  of  appeals,  presents  for  my  approval  an 
undertaking  executed  by  a  corporation  claiming  an* 
thorfty  under  chapter  486,  Laws  of  1881,  to  guarantee 
the  fulfillment  of  the  conditions  of  undertakings  on 
appeal.  The  counsel  for  the  respondent  objects  to  the 
undertakinjg  of  this  corporation,  as  now  offered,  on  the 
grounds, 

First.  Because  it  is  not  given  by  the  appellant. 

Second.  Because  the  examination  of  the  secretary 
of  the  corporation  does  not  show  that  its  liabilities  do 
not  exceed  its  assets. 

The  first  of  these  objections  should,  in  my  opinion, 
be  sustained.  The  appellant  himself  should  execute 
the  undertaking  on  appeal,  and  his  undertaking  may 
according  to  the  provisions  of  section  1,  chapter  486, 
Laws  of  1881,  be  accepted  by  the  officer,  on  whom  is 
imposed  the  duty  of  approving  of  such  undertakings, 
'^whenever  the  conditions  of  such  undei taking  are 
guaranteed  by  the  corporation.*' 

The  provisions  of  section  811  of  the  Code  of  Civil 
Procedure  do  not  seem  to  me  to  apply  to  cases  of  this 
kind. 
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The  second  and  more  important  objection  is,  whether 
on  the  evidence  before  me  in  this  case,  and  in  the 
exercise  of  the  jadicial  discretion  which  in  each  case 
it  is  my  duty  to  exercise,  I  shonld  approve  of  the  un- 
dertaking offered,  as  a  sufficient  compliance  with  sec- 
lion  1326  of  the  Code  of  Civil  Procedure. 

By  section  1  of  the  act  of  1881  above  referred  to 
provision  is  made  for  justification  on  the  part  of  the 
company,  through  its  officers,  as  required  by  law  of 
other  sureties*  It  is  provided  by  section  2  that  the 
guaranty  of  any  such  company  shall  not  be  accepted 
whenever  its  liabilities  shall  exceed  its  assets,  as  ascer- 
tained in  the  manner  provided  in  section  3  of  the  act. 
The  ** manner  provided"  in  sections  is  that  the  out- 
standing indebtedness  shall  be  charged  as  liabilities. 

Following  this  manner  of  ascertaining  the  liabil- 
ities of  the  company,  and  in  strict  and  technical  ac- 
cordance with  the  terms  of  said  sections  2  and  3,  the 
secretary  had  stated  figures  showing  a  surplus  of  assets 
in  the  company  of  $105,122.29. 

It  is  in  evidence,  however,  that  this  company  has 
been  in  the  habit,  not  only  of  guaranteeing  bonds  and 
undertakings  on  appeal  and  the  fidelity  of  the  public 
and  private  affairs,  but  has  also  issued  policies  of 
insurance  against  accidents  endangering  human  life, 
against  breakages  of  plate  glass,  against  explosions 
of  boilers,  &c.  ;  and  how  many  of  such  policies  have 
been  issued  and  are  now  in  force,  and  what  is  the 
SLggregaie  amount  of  risks  thus  incurred  and  the 
amount  of  liabilities  therefor,  the  secretary  in  his 
examination  was  unable  to  state,  and  I  am  not  in- 
formed. 

In  the  case  of  Earle  v.  Earle,*  decided  by  the  gen- 

*  EARL£,  Resfokdbnt,  «.  EAULE,  Appellakt. 
N.  Y.  SuPBRion  Ck>nBT,  Gineral  Tebv,  Januabt,  ldS3. 
Ihcid^d  February  9,  1SS3« 
Appeal  by  plaiotil^  from  order  approving  undertaking  given  by 
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eral  term  of  tbis  conrt,  in  wliicli  case  the  qaestions 
uow  before  me  were  considered,  the  court  says,  "al- 
though the  company  may  be  in  the  condition  described 

the  defendant  on  an  appeal  from  the  general  term  to  the  court  of 
appeals. 

The  undertaking  was  signed  by  the  defendant.  No  sureties  were 
given,  but  the  performance  of  the  undertaking  was  guaranteed  by  a 
corporation  called  the  Fidelity  and  Casualty  Company. 

Carlisle  Norwood^  Jr.y  for  appellant. 

John  M,  Martin,  for  respondent. 

Moorcy  Low  dk  Sanford,  for  the  Fidelity  and  Casualty  Co. 

Sedgwick,  Ch.  J. — My  construction  of  the  act  is  as  follows  :  If  a 
bond  or  undertnking  is  proposed  which  is  to  be  secured  by  the  guar- 
antee of  the  company,  the  party  opposed  may  require  *'  a  justification 
on  the  part  of  such  company,  through  its  officers,  as  required  by^l^w  of 
other  sureties."  If  it  should  appear  on  such  justification  that,  '*  its 
liabilities  exceed  its  assets,  as  ascertained  in  the  manner,  provided  in 
section  3  of  this  act,"  the  act  forbids  the  acceptance  of  the  guarantee. 
The  alternative  is  not  that  the  court  shall  approve  absolutely  and 
under  all  circumstances.  As  stated  in  the  first  section,  the  court 
must  exercise  its  judicial  discretion  to  determine  whether  the  financial 
condition  of  the  company  would  justify  an  approval.  I  do  not  think 
that  the  act  implies  that  the  company  must  possess  the  qualification 
required  of  sureties,  although  the  manner  of  justification  is  to  be  the 
same  as  where  sureties  justify.  The  nature  of  the  business  makes  it 
clear  that  the  legislature  knew  that  such  qualifications  could  not 
exist.  If  the  legislature  intended  that  the  company  should  show  such 
qualifications,  it  was  not  necessary  to  provide  anything  further  on  the 
subject,  and  especially  to  prohibit  the  approval  of  the  undertaking  if 
the  company ^8  condition  did  not  reach  the  standard  specified  by  the 
third  section.  But  although  the  company  may  be  in  the  condition 
described  by  section  8,  it  is  the  duty  of  the  Judge  to  exercise  his  dis- 
cretion in  each  particular  case,  as  to  whether  the  actual  state  of  tiie 
company^s  business  justifies  an  approval  of  the  undertaking. 

It  may  be  that  in  the  present  case  the  court  did  not  exercise  the 
discretion  referred  to.  If  it  did  not,  the  general  term  should  make 
the  order,  that  would  bo  called  for  by  the  particular  circumstances. 
In  my  opinion,  the  circumstances  called  for  an  approval  of  the  under- 
taking, which  was  actually  approved  below.  There  should  be  no 
costs  on  the  appeal  to  either  party. 

Order  affirmed,  without  costs. 

Tbuax  and  O^Qobican,  JJ.,  coocurred. 
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in  section  3,  it  is  the  dnty  of  the  judge  in  each  partic- 
ular case  to  exercise  his  discretion  as  to  whether  the 
actaal  state  of  the  company's  business  justifies  the 
approval  of  the  undertaking." 

Following  that  rule,  in  the  propriety  of  which  I 
concurred,  I  find  myself  in  this  particular  case  without 
sufficient  information  as  to  the  actual  state  of  the  com*- 
pany's  business,  and  therefore  unable  to  approve  of 
their  undertaking. 


THE  ANSONIA  BRASS  AND  COPPER  Co.,  Ap- 
pellant, V.  CONNER,  Sheriff,  etc.. 
Respondent. 

N.  T.  Common  Pleas,  General  Term,  March,  1884. 

§  1366. 

Sheriff-^time  to  return  execution. — Exteneion  by  etay  of  proceedings, — 
Admiesione,  — Evidence, 

On  the  mere  question  whether  the  time  in  which  the  sheriff  is  to 
return  an  execution,  is  extended  by  an  injunction  order  restraining 
him  from  interfering  with  the  property  levied  on, — no  substantial 
harm  resulting  to  the  execution  creditor  therefrom, —courts  should 
hold  that  be  is  entitled  to  the  benefit  of  his  obedience  to  the  man- 
date of  the  courts,  notwithstanding  any  doubts  as  to  its  jurisdic- 
tion or  powers  in  the  premises.  [*] 

Accordingly,  held^  that  an  injunction  order  of  the  United  States  court 
in  bankruptcy,  staying  the  sheriff*s  proceedings,  operates  to  extend 
the  time  within  which  he  is  bound  to  return  the  execution,  by  as 
many  days  as  he  was  under  stay. 

An  admission  made  upon  which  a  new  trial  is  based  is  admissible  in 
evidence  against  a  party  making  it,  on  a  new  trial  of  the  action.  ['] 

(JOedded  May  23,  1884.) 
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Appeal  by  plaintiff  from  jadgment  of  general  term 
of  city  court  affirming  judgment  of  trial  term  dismiss- 
ing complaint. 

Action  for  failnre  to  return  execution  against 
Charles  G.  Wilson's  property  after  sixty  days  from 
the  receipt  thereof.  Defenses,  among  others,  that 
proceedings  of  defendant  were  stayed  by  injunction 
issued  by  the  United  States  district  court,  as  follows : 

*' United  Statks  District  Court  for  the  Southern 
District  of  New  York. 

"In  the  matter  of  Charles  Gt.  Wilson,  a  bankrupt. 
— In  bankruptcy. 

"On  reading  and  filing  the  annexed  affidavit  of 
Charles  G.  Wilson,  who  has  been  declared  a  bankrupt, 
it  appearing  to  my  satisfaction  that  said  Charles  G. 
Wilson  has  been  adjudicated  a  bankrupt,  a  merchant 
residing  and  carrying  on  business  in  the  southern 
district  of  New  York  for  more  than  six  months,  and 
that  the  Ansonia  Brass  and  Copper  Company  have,  by 
confession,  procured  a  judgment  against  said  bank- 
rupt, and  has  execution  thereon  against,andhave  levied 
upon  the  property  of  said  bankrapt,  and  thereby  are 
seeking  a  preference  over  the  other  creditors  of  said 
bankrupt,  and  that  Le  Post  Hubbell,  Fred.  Hubbell 
and  Dorcas  Stiles  are  seeking  to  procure  a  preference, 
&c. 

"Now,  it  is  ordered  that  said  Ansonia  Brass  and 
Copper  Company,  plaintiff  in  said  judgment,  and  said 
Le  Post  Hubbell,  Fred.  Hubbell  and  Dorcas  A.  Siiles, 
and  said  William  C.  Conner,  sheriff,  their  servants, 
agents,  attorneys  and  employees  are,  and  each  of  them 
is,  hereby  restrained  and  enjoined  from  interfering  in 
any  way  with  the  said  property  of  said  Charles  G.  Wil- 
son, a  bankrupt,  not  exempt  by  act  of  Congress  ap- 
proved March  2, 1867,  and  the  acts  amending  the  same. 
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from  the  operation  of  said  acts,  and  from  any  interfer- 
ence therewith  nntil  the  further  order  of  this  court. 

**  Witness,  Honorable  Samuel  Blatchford,  Judge  of 
said  Court  of  the  United  States,  at  the  United  States 
court-room,  in  the  city  of  New  York  and  district  afore- 
said, this  27th  day  of  November,  1875. 
[l.  8.]  Geo.  p.  Betts,  Clerk.'* 

And  that  said  order  was  granted  upon  affidavit  of 
the  bankrupt,  the  execution  debtor,  and  was  not  vacat- 
ed until  December  14,  1875 ;  that  the  sale  of  property 
levied  upon  by  the  sherijff  was  postponed  until  said 
order  was  vacated,  and  thereafter,  on  December  17, 
the  property  was  sold,  &c. 

Marshall  P.  Stafford^  for  appellant. 

Vanderpoel^  Oreen  &  Cuming^  and  Henry  Tliomp- 
saUj  for  respondent. 

J.  F.  Daly.  J. — When  this  case  was  last  before  us 
on  appeal  we  held  that  it  was  prematurely  brought ; 
that  the-injunction  order  of  the  United  States  district 
court  stayed  the  sheriflFs  proceedings,  and  operated  to 
extend  the  time  in  which  he  was  bound  to  make  return 
of  the  execution  by  as  many  days  as  he  was  under 
stay  (Ansonia  B.  &  C.  Co.  v.  Conner,  3  iT.  T.  Civ.  Pro. 
88).  We  so  held  upon  an  admission  in  the  case  on  ap- 
I)eal,  made  upon  the  trial  by  plaintiflF,  that  by  order 
of  said  district  court,  the  sheriff  was  enjoined  and  re- 
strained "  from  all  further  proceedings  under  the  said 
execution  until  the  further  order  of  the  court,  and  that 
said  order  remained  and  was  in  full  force  and  effect  un- 
til the  14th  day  of  December  1875.'^  On  the  new  trial 
that  admission  seems  to  have  been  withdrawn,  and  the 
order  of  the  district  court  was  put  in  evidence  ;  as  to 
which  order  plaintiff  now  raises  the  question  whether 
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its  legal  effect  was  to  stay  the  Bheriff  and  his  proceed- 
ings.    Why  the  plaintiff  was  permitted  to  withdraw 

his  original  admission  on  which  the  former  decision 
[']    of  this  court  was  based,  does  not  appear,  for  it  was 

available  to  defendant  upon  the  new  trial  (1  Phil- 
ip's Ed.  fi24  marg.  p.;  1  Green.  Eo.  §  186).  We  are 
now,  however,  called  upon  to  determine  the  effect  of 
the  order  as  read  in  evidence. 

The  district  court  had  power  to  make  orders  enjoia- 
ing  any  disposition  of  the  bankrupt's  property,  in  the 
form  and  to  the  effect  of  the  order  proved  in  this  case. 
(J7.  8.  Rev.  Stat  6024.)  This  particular  order  forbade 
interference  with  the  identical  property  held  by  the 
sheriff.  Authorities  are  cited  to  show  that  the  court 
had  no  power  to  make  such  an  order  except  in  an 
action  instituted  for  the  express  purpose  of  attacking 
the  judgment  (Smith  v.  Mason,  lAWalL  419  ;  Marshall 
j).  Knox,  16  Id.  661),  and  that  a  transferee  of  the  bank- 
rupt so  enjoined  would  not  have  .been  liable  for  the 
contempt  if  he  disobeyed  such  an  order  {In  re  Marter, 
8  N.  B.  R.  188).  In  the  case  of-Ansonia  B.  and  C.  Co. 
V.  Babbit  (8  Hun^  167),  it  was  held  by  the  supreme 
court  that  notwithstanding  an  order  of  the  district 
court,  enjoining  the  sheriff  from  further  proceedings, 
he  had  the  right  to  go  on  and  sell  the  property,  being 
accountable  only  for  the  surplus  to  the  assignee,  and 
was  not  justified  in  giving  up  the  property  to  the 
United  States  marshal. 

In  the  same  case  in  the  court  of  aj) peals  (74  N.  T. 
395),  that  court  does  not  go  further  than  to  say  that 
the  order  ^^  assuming  that  it  was  binding  on  the  sheriff 
who  had  no  notice  of  the  application  for  the  order  and 
was  not  heard  in  respect  to  it,  did  not  assume  to  dis- 
turb his  possessiouj"  and  that  it  was  his  duty  to  retain 
the  possession  and  sell  the  property  to  satisfy  theexe* 
cution  and  to  take  all  reasonable  means  to  protect  his 
levy.    It  is  not  held  that  such  an  order  would  not  ex- 
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cuse  the  sheriff  so  far  as  making  his  retarn  within  the 
statatory  time  is  concerned,  if  he  obeyed  and  respected 
it  until  it  was  regularly  set  aside,  a  course  of  proceed- 
ing which  the  decentadministration  of  justice  required 
of  the  officer.  That  is  the  only  question  we  have  to 
deal  with  here,  and  I  am  inclined  to  adopt  the 
[']  views  expressed  in  the  city  court  on  this  point  by 
Chief  Justice  McAdam  at  general  term,  and  by 
Justice  Hall  at  trial  term,  that  on  the  mere  question 
whether  the  time  in  which  the  officer  was  to  make  his 
return  was  extended  by  the  injunction  order,  no  sub- 
stantial harm  resulting  therefrom  to  the  execution 
creditor,  courts  should  hold  that  he  was  entitled  to 
the  benefit  of  his  obedience  to  the  mandate  of  the 
court,  notwithstanding  any  doubts  as  to  its  jurisdic- 
tion or  powers  in  the  premises. 

The  judgment  should  be  affirmed,  with  costs. 

Should  the  appellant  desire  to  have  the  decision  of 
the  court  of  appeals  on  the  questions  of  law  not  defin- 
itely settled  by  its  decisions — 

1.  Whether  a  stay  of  the  sheriff's  proceedings 
operates  to  extend  the  statutory  time  for  making  re- 
turn on  the  execution  ;  and, 

2.  Whether  the  order  in  question,  having  been 
obeyed  by  the  sheriff  until  regularly  vacated,  operated 
as  such  a  stay. 

I  am  willing  to  make  an  order  authorizing  an 
appeal  for  that  purpose. 

Labremore  and  Van  Eoesen,  JJ.,  concurred. 
Vol.  Vt— 12 
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APSLBY  V.  WOOD. 

SUPBEME  COUET,  SECOND  DEPARTMENT,  GeNEBAL  . 

Term,  September,  1884. 

§§  776,  827. 

Seneteal  qf  motion. —  WTuU  ia  new  proof. — Report  of  r^eree  to  take  pro^ 
on  motion. —  WJieti  ehould  etand. 

Where  a  motion  to  set  aside  a  judgment  taken  by  default,  on  the 
ground  that  the  summons  had  never  been  served,  was  denied,  with 
leave  to  renew  upon  new  papers,  and  the  defendant  thereafter  re^ 
newed  the  motion  uptm  the  same  papers,  and  additional  affidavits, 
impeaching  the  character  of  the  plaintiff  and  averring  that  he  waa 
a  person  likely  to  procure  a  false  affidavit  of  service;  that  he  had  a 
bad  character,  had  been  arrested  for  crime  and  hud  been  found 
guilty  of  procuring  a  deed  by  fraud, — Heldy  that  the  plaintiff^s 
objection  and  that  no  new  facts  were  presented  on  the  renewal  mo- 
tion was  untenable  that  the  additional  affidavit  did  furnish  new 
facts  of  weight. 

Although  the  report  of  a  referee  appointed  to  take  proof  on  a  motion 
is  not  subject  to  as  strict  a  rule  in  respect  to  the  result  upon  the 
disputed  question  of  fact  as  upon  the  issues  in  an  action  tried 
before  him,  yet  the  report  should  stand  even  if  only  fairly  sup- 
ported by  the  evidence. 

(Decided  Beptember^  1884.) 

Appeal  by  defendant  from  order  dated  February 
28,  1883,  denying  his  motion  to  set  aside  a  jadgment 
taken  against  liim  by  defaalt ;  also  appeal  by  plaintiff 
from  an  order  setting  aside  said  jadgment. 

The  judgment  in  question  was  for  $3,161.44  and  was 
entered  on  defendant's  failure  to  appear  or  answer 
on  December  14,  1883.  It  is  asserted  by  plaintiff  that 
the  summons  was  served  by  one  Samuel  B.  Rogers,  a 
real  estate  broker,  doing  business  in  the  city  of  New 
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York.  The  defendant  denied  that  he  had  ever  beea 
served  with  a  sammons  in  the  action  and  claimed  that 
the  affidavit  of  Rogers  in  that  behalf  was  wholly  false ; 
and  made  a  motion  to  set  aside  the  judgment  for  that 
reason.  The  affidavits  were  conflicting  and  the  court 
ordered  a  reference  to  take  proof.  The  referee  re* 
ported  the  evidence  with  his  opinion  that  there  had 
been  no  service  of  the  summons  on  the  defendant  in 
the  action.  A  motion  to  confirm  the  referee's  report 
and  to  set  aside  the  judgment  was  made  at  special 
term,  based  on  the  affidavits  and  the  evidence  taken, 
and  on  said  report.  Said  motion  was  denied  by  the 
court,  with  $10  costs  and  all  disbursements,  amounting 
together  to  $75.  The  order  denying  said  motion  con- 
tained the  provision  that  '^  the  defendant  be  allowed 
to  apply  to  the  court  upon  such  other  papers  and 
affidavits,  as  he  may  be  advised,  to  set  aside  the  said 
judgment  and  to  defend  the  action." 

The  defendant  without  paying  or  tendering  the 
costs,  immediately  renewed  the  motion  upon  the  same 
papers  which  were  the  basis  of  the  former  motion,  and 
upon  the  additional  affidavit  of  the  defendant  in  which 
he  charged  plaintiff  with  various  crimes  and  offenses : 
in  substance  that,  ^^  plaintiff  had  been  arrested  by 
various  persons  in  Lockhaven,  Penn.,  and  in  Boston, 
Mass. ;  that  he  had  been  arrested  for  larceny,  false 
pretenses,  embezzlement,  forgery,  &c." 

The  motion  was  granted  and  the  defendant  allowed 
to  serve  an  answer.  From  the  order  thereupon  entered 
the  plaintiff  appealed,  whereupon  the  defendant  ap- 
pealed from  the  order  denying  his  original  motion. 

Other  facts  are  stated  in  the  opinion. 

Anson  B.  Moore  and  Andrew  J.  Moore^  for  the 
plaintiff. 

The  statements  in  the  moving  affidavit  of  the  de-  . 
•  fendant  in  regard  to  plaintiff's  character,  were  clearly 
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incompetent,  immaterial  and  inadmissible  for  any  pur- 
pose; they  were  scandalous  in  the  extreme,  and 
should  have  been  stricken  out  on  motion  then  and 
there  made. 

The  plaintiff  was  an  attorney  and  counselor  at  law, 
an  officer  of  the  court,  and  was  entitled  to  its  protec- 
tion. The  statements  therein  were  interposed  for  the 
purpose  of  disgracing  and  degrading  the  plaintiff,  and 
to  prejudice  the  court  against  him  and  his  rights,  and 
were  calculated  to  have  that  effect,  and  this  court  can- 
not  see  that  it  did  not  have  the  effect  to  induce  the 
court  below  to  set  aside  the  judgment.  The  plaintiff 
iiad  not  been  sworn  as  a  witness,  nor  had  he  made  an 
affidavit  in  opposition  to  the  motion,  hence  the  im- 
peaching affidavit  was  incompetent  evidence  for  any 
purpose. 

Evidence  that  a  witness  has  been  indicted  for  per- 
jury and  for  forgery  is  inadmissible  to  impeach  his 
credibility.  Jackson  v.  Osborn,  2  Wend.  666 ;  People 
't.  Gkiy,  7  N.  r.  378 ;  69  Barb^  619 ;  49  Id.  842 ;  Peo- 
ple V.  Herrick,  VS  Johns.  82  ;  1  Oreenleaf  on  Etidence^ 
467-403 ;  16  Hun^  269 ;  Newcomb  ».  Gri^wold,  24  N. 
T.  298,  Opinion  by  Allen,  J.,  299;  3  WaiesFr.  142; 
Lee  V.  Chadsey,  3  KeyeSj  225 ;  Warrell  v.  Parmley,  1 
iT.  T.  619;  People  v.  Wiley,  3  Bill,  193^  Conway  v. 
iJonway,  6  N.  T.Q7;  La  Beau  v.  People,  6  Parlc.  Crim. 
a.  371  ;  Varoua  v.  Soccaras,  8  Abb.  Pr.  302  ;  Griston 
T.  Smith,  1  Daly^  380 ;  Real  ©.  People,  42  iV'.  T.  270 ; 
People  p.  Crapo,  76  Id.  288;  Jackson  r.  Lewis,  18 
Johns.  504.  .  .  .• . 

The  motion  to  set  aside  the  judgment  and  to  defend 
the  action  should  have  been  denied  and  the  order 
granted  in  pursuance  thereof,  should  be  reversed. 

This  is  a  renewal  motion  upon  the  same  state  of 
facts.  It  is  the  settled  practice  in  this  state  that  where 
ft  motion  has  been  once  heard,  considered  and  denied, 
it  cannot  be  renewed  on  the  same  state  of  facts.    Mills 
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V.  Thnrsby,  11  How.  Pr,  114 ;  People  «.  Meicein,  3 
B/Il,  416.  And  see  Gatherhead  v.  Bromley,  7  T.  R. 
465 ;  Simpson  v.  Hart,  14  Johns.  63 ;  Scbnman  v. 
Weatherhead,  1  East,  537;  Allen  v.  Gibbs,  12  Wend. 
202;  Dollfus  v.  Frosch,  6  Hill,  493,  note  "A"  to- 
above  case ;  Ho£Fman  v.  Livingston,  1  Johns.  Ch.  211. 
.  The  defendant  was  bound  to  present  in  his  first 
motion  all  necessary  facts  in  his  possession  or  within 
his  knowledge  to  entitle  him  to  any  relief  that  he 
could  or  would  be  entitled  to  under anj^^  circumstances. 

No  new  slate  of  facts  being  presented  in  the  second 
motion,  not  known  to  the  defendant  and  duly  pre- 
sented in  the  flrst,  the  second  motion  was  properly 
met  by  the  established  practice  that,  '*  a  party  com- 
plaining of  any  proceeding  in  a  cause,  must  embody 
all  objections  then  existing  in  one  motion ;  he  cannot 
make  a  separate  motion  for  each  objection."  Patter- 
son V.  Bacon,  21  How.  Pr.  478 ;  Desmond  v.  Wolf,  1 
Code.  R.  49;  S.  C,  12  Abh.  Pr.  142;  Schaumer  v.  In- 
gerstein,  19  How.  Pr.  412--413 ;  Simpson  v.  Hart,  19 
Johns,  72 ;  Smith  la.  Spaulding,  3  Robt.  615. 

A  motion  can  only  be  renewed  upon  new  grounds 
and  not  upon  mere  additional  or  cumulative  papers. 
Bascom  v.  Feazler,  2  How.  Pr.  16 ;  Ray  v.  Conner,  3 
Edw.  Ch.  479. 

Leave  to  renew  a  motion  will  not  be  granted  to 
enable  a  party  to  present  facts,  which  were  known  to 
him  at  the  time  of  his  original  motion.  Lovell  o.  Mar- 
tin, 12  Abb.  Pr.  178. 

A  motion  once  denied  cannot  be  renewed  as  a  mat- 
ter of  right,  except  upon  a  different  state  of  facta 
arising  subsequent  to  the  decision  of  the  former  mo^ 
tion.  Bank  of  Havana  v.  Moore,  6  Hun,  624 ;  Bolls  v. 
Duff,  56  Barb.  567 ;  38  H(m.  Pr.  492  ;  7  Abb.  N.  8. 
885;  52  J9ar&.  637;  6  Abb.  N.  8.  442;  Biggs  v.  Bus- 
sell,  74  If.  T.  370. 
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S.  D.  Ghilds  and  C.  M.  ^afford^  for  defendant. 

The  granting  of  the  order  appealed  from  by  the 
plaintiff,  rests  in  the  legal  discretion  of  the  jadge  be- 
fore ivhom  the  motion  was  made  and  decided,  and 
being  a  discretionary  order  it  is  not  appealable.  Mar- 
tin t>.  Gonld,  41  Super.  Ct.  (J.  <&  S.)  544 ;  Mead  o.  Mead, 
2  E.  D.  Smithy  223 ;  Churchill  v.  Mallison,  2  HiU. 
70 ;  Bolton  «.  Depeyster,  3  Code  JR.  141 ;  Carpenter  v. 
Carpenter,  4  How.  Pr.  139. 

Babnabd,  p.  J. — ^This  appeal  is  based  npon  an 
apparently  contradictory  decision  at  special  term  npon 
the  same  substantial  facts.  Upon  December  14,  188-2, 
the  plaintiff  entered  np  a  judgment  ligainst  the  de- 
fendant for  $3,161.44  by  default.  The  roll  shows  that 
the  summons  was  served  by  one  Rogers,  The  defend- 
ant denied  that  he  had  been  so  served,  and  made  a 
motion  to  set  aside  the  judgment  for  that  reason.  The 
affidavits  were  conflicting  and  the  court  ordered  a  ref- 
erence to  take  proof.  The  referee  reported  that  there 
had  been  no  service  of  the  summons.  The  special  term, 
upon  the  report  being  returned,  denied  the  motion 
with  a  leave  to  renew.  The  motion  was  renewed  npon 
an  affidavit  which  imi>eached  the  plaintiff's  character, 
and  upon  the  same  papers  which  had  been  the  basis  of 
the  former  motion.  The  court  set  aside  the  judgment 
so  far  as  to  permit  an  answer  to  be  served.  The  de- 
fendant did  answer  and  the  plaintiff  appealed ;  the 
defendant  then  appealed  from  the  order  refusing  to  set 
aside  the  judgment.  The  plaintiff  moves  to  dismiss 
that  appeal  because  the  defendant  renewed  the  motion 
and  took  a  benefit  under  the  subsequent  order,  and  is 
therefore  bound  to  submit  to  the  former  order.  Upon 
the  appeal  from  the  second  order  by  plaintiff  he 
claimed  to  reverse  that,  because  the  rehearing  was  im- 
proper upon  the  same  fact.  If  the  second  order  is 
reversed  because  it  was  improper  to  have  the  motion 
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a  second  time  heard,  and  the  appeal  from  the  first 
order  by  the  defendant,  is  dismissed,  because  he  is 
estopped  by  the  second  order,  the  defendant  will  be 
without  the  power  to  jiresent  his  case  upon  appeal. 
We  think  the  claim  made  by  plaintiff  as  to  the  illegal- 
ity of  the  renewed  motion  untenable.    The  right  to 
renew  was  reserved  by  the  order  denying  the  first 
motion.     The  additional  affidavit  of  defendant  did 
famish  new  facts  of  weight  upon  the  renewed  motion. 
The  plaintiff  was  stated  to  be  a  person  likely  to  pro- 
cnre  a  false  affidavit  of  service.    That  he  had  a  bad 
character;  had  been  arrested  for  crime,  and  had  been, 
found  guilty  of  procuring  a  deed  by  fraud.    The  re- 
port of  the  referee  is  abundantly  sustained  by  the  evi- 
dence. The  parties  to  the  occurrence  disagree.  Rogers 
says  he  served  the  paper.    Wood  denies  the  service. 
The  surrounding  facts  are  in  favor  of  defendant's  tes- 
timony.   Rogers  was  a  real  estate  broker  and  not  a 
I)erson  who  was  accustomed  to  serve  papers.  The  claim 
is  a  large  one  and  the  plaintiff  delayed  some  three 
months  after  he  could  have  entered  judgment.  Rogers 
says  he  served  two  papers  at  the  same  time  ;  one  was 
the  summons  in  this  case,  and  the  other  a,  summons 
and  complaint  in  the  Kings  county  court.    The  de- 
fendant employed  an  attorney  in  due  time  to  defend 
in  the  county  court  and  although  he  denies  any  debt 
in  this  case,  and  although  he  had  a  store  well  stocked, 
in  Brooklyn,  in  his  possession,  he  waited  until  the 
sheriff  came  with  the  execution  before  making  any 
defense.    Although  the  report  of  the  referee  is  not 
subject  to  as  strict  a  rule  in  respect  to  the  result  upon 
the  disputed  question  of  fact  as  upon  issues  tried,  yet 
the  report  should  stand,  even  if  only  fairly  supported 
by  the  evidence.    A  referee  has  the  benefit  of  the  aid 
derived  from  the  inspection  of  the  witnesses  and  of 
their  manner  upon  the  stand  as  well  as  upon  the  trials 
of  issues  in  actions.    Assuming  that  the  defendant  had 
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failed  to  remember  the  service,  he  was  still  entitled  to 
answer  if  he  had  a  defense,  bnt  we  think  the  summons 
was  never  served^  from  the  evidence  and  report  of  the 
referee. 

The  order  should  be  modified  by  striking  out  the 
consent  upon  plaintiff's  part  to  refer.  It  should  be  left 
optional  with  him  to  refer  or  not,  as  thus  modified  this 
order  appealed  from  is  affirmed,  with  costs  and  dis- 
bursements. 

The  appeal  taken  by  defendant  froifi  the  denial  of 
the  motion  to  set  aside  the  judgment,  should  be  dis- 
missed with  costs. 

Pbatt  and  Dykman,  JJ.,  concurred. 


STERN,  Appellant,  v.  MOSS,  Respondent. 

N.  T.  Common  Pleas,  General  Term,  March,  1884. 

§§  649,  550,  2894-2904,  3209-3211. 

Bxeeution  again^  person  in  dutrict  courU, 

Where  an  action  is  brought  in  the  district  court  of  New  York  citj, 
upon  contract,  and  an  order  of  arrest  is  granted  upon  affidavits 
showing  facts  extrinsic  to  the  cause  of  action,  which  order  is  not 
▼acated,  to  entitle  plaintiff  to  judgment  and  an  execution  againat 
the  person,  he  need  only  prove  his  contract  claim. 

{Decided  June  80,  1884.) 

Appeal  by  plaintiff  from  judgment  of  district  court 
of  New  York  city. 

A  summons  and  order  of  arrest  in  this  action  were 
served  upon  the  defendant,  and  on  August  3, 1883,  the 
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parties  appeared  in  court  and  issue  was  joined  between 
them.  The  pleadings  were  oral.  The  complaint  was 
for  goods  sold  and  delivered,  and  the  answer  was  a 
general  denial.  A  motion  was  made  to  vacate  the  order 
of  arrest  which  was  granted  npon  extrinsic  facts  set 
forth  in  affidavits  showing  that  the  goods  were  ob- 
tained upon  false  and  fraudulent  representations. 
Counter  affidavits  were  made  in  opposition  thereto. 
On  August  4,  1888,  the  motion  to  vacate  the  order  was 
denied,  and  the  trial  of  the  action  was  adjourned  to 
August  8,  1883,  when  it  was  tried  before  Justice 
Angel  (sitting  in  place  of  Justice  McOown),  who,  on 
August  15,  1883,  rendered  judgment  for  the  defendant, 
dismissing  the  action,  with  costs. 

Upon  the  trial  the  plaintiff  only  proved  the  sale 
and  delivery  of  the  goods  in  question  and  non-pay- 
ment therefor.  The  defendant  offered  no  proof,  but 
moved  to  vacate  the  order  of  arrest  for  want  of  proof 
to  sustain  it.  The  plaintiff  insisted  that  upon  the  evi- 
dence, as  it  stood,  he  was  entitled  to  a  money  judg- 
ment for  the  value  of  the  goods,  together  with  the 
direction  therein,  the  words,  ^'  defendant  liable  to  exe- 
cution against  his  person." 

From  the  refusal  of  the  justice  to  insert  such  direc- 
tion and  from  the  judgment  rendered  this  appeal  is 
taken. 

Louis  H.  Mayer^  for  appellant. 

Jdcoh  A.  Canton^  for  respondent. 

Peb  Curiam. — ^The  justice  in  a  well  considered 
opinion,  refers  to  Coles  v.  Hannigan  (8  Daly^  43)  as 
authority  for  his  decision.  In  that  case  the  action  was 
commenced  by  a  warrant  of  arrest  in  the  first  instance, 
pursuant  to  subdivision  8,  section  16,  chapter  346  of 
the  Laws  of  1867.    The  process  used  determined  the 
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character  of  the  action,  and  as  the  fraad  was  not  de- 
nied, nor  any  motion  made  to  vacate  the  arrest,  it  was 
held  the  defendant  was  liable  to  arrest  apon  execution 
upon  proof  only  of  his  indebtedness.  But  section  10  of 
the  act  of  1857,  allowing  the  commencement  of  an  action 
by  a  summons,  warrant  or  attachment,  was  repealed 
by  section  3209  of  the  Code  of  Civil  Procedure,  which 
provides  that  an  action  brought  in  the  district  courts 
must  be  commenced  by  voluntary  appearance  of  the 
parties  or  by  the  service  of  a  summons. 

By  section  3210  of  the  Code,  article  3,  chapter  19,. 
is  made  applicable  to  the  district  courts.  This  article 
includes  sections  2894  to  2904,  subject  to  the  qualifica- 
tions mentioned  in  section  3211.  This  latter  section 
provides  that  existing  statutes  in  relation  to  the  dis- 
trict courts,  which  are  not  repealed,  shall  still  be  ap- 
plicable as  to  the  manner  of  applying  for,  granting 
and  executing  an  order  of  arrest,  &c. 

As  an  action  in  these  courts  must  now  be  com- 
menced by  a  summons,  it  would  appear  that  an  order 
of  arrest  therein  is  to  be  regarded  as  a  provisional 
remedy  somewhat  analogous  to  the  practice  under  sec- 
tion 179  of  the  old  Code  of  Procedure,  where  the  action 
on  contract  might  be  prosecuted  irrespective  of  the 
right  to  arrest  upon  extrinsic  facts. 

Sections  549  and  550  have  no  application  to  arrests 
in  the  district  courts  of  the  city  of  New  York,  and 
subdivision  4  of  section  549  is.  the  only  statute  that 
requires  that  fraud  in  contracting  the  debt  shall  be 
proved  upon  the  trial,  if  the  plaintifE  suing  to  recover 
money  due  upon  a  contract  seeks  the  arrest  of  the  de- 
fendant. Before  the  enactment  of  subdivision  4  of 
section  549,  it  was  never  necessary  that  the  plaintiff 
should  allege  in  his  complaint  and  prove  at  the  trial 
that  the  debt  that  he  sued  to  recover  was  fraudulently 
contracted.  His  cause  of  action  was  an  ordinary  money 
demand,  and  the  fraud  used  by  the  defendant  in  in- 
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earring  the  debt  was  a  circumstance  extrinsic  to  the 
cause  of  action  to  be  proved  by  afBdarit  if  the  plaint- 
iff attempted  to  arrest  the  defendant.  Upon  his  arrest 
the  defendant  was  at  liberty  to  move  upon  affidavits 
to  vacate  the  order  of  arrest,  and  the  question  of  the 
defendant's  liability  to  arrest  was  always  decided 
upon  affidavits  where  the  ground  of  arrest  was  extrinsic 
to  the  cause  of  action.  Though  the  subdivision  we 
have  mentioned  has  introduced  a  new  rule  in  courts  of 
record,  the  practice  in  the  district  courts  has  not,  as 
we  have  said,  been  affected  by  it.  Section  1304  of  the 
consolidation  act  prescribes  the  case  in  which  an  arrest 
may  be  had  in  an  action  in  the  district  court.  When 
arrested,  the  defendant  may  move  upon  affidavits  to 
vacate  the  order  of  arrest.  The  very  point  was  de- 
cided in  Johnson  v.  Florence  (32  How.  Pr.  230). 
Where  the  original  process  was  a  warrant,  the  setting 
aside  of  the  warrant  put  an  end  to  the  action  ;  but  the 
order  of  arrest  obtained  under  1304  of  the  consolida- 
tion act  is  merely  a  provisional  remedy  which  may  be 
vacated  without  affecting  the  summons  or  the  right  of 
the  plaintiff  to  proceed  with  the  action,  in  order  that 
he  may  recover  judgment  for  his  demand. 

Where  the  order  of  arrest  is  sustained,  the  plaintiff 
is  entitled  to  an  entry  in  the  judgment,  if  he  recover 
one,  that  the  defendant  is  subject  to  arrest  and  impris- 
onment thereon  (§  1386  of  the  consolidation  act ;  Coles 
t.  Hannigan,  8  Daly,  43).  The  execution  is  then  to 
be  issued  in  accordance  with  the  provisions  of  section 
1399. 

The  judgment  appealed  from  and  the  order  vacat- 
ing the  order  of  arrest  should  therefore  be  reversed 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event. 

In  order  to  prevent  misconception,  we  will  say  that 
section  3018  is  not  now  before  us,  but  we  do  not  think 
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it  has  any  bearing  upon  the  qaestion  that  we  have 
passed  upon  on  this  appeal. 

Larbkhobb,  p.  J.,  J.  P.  Dalt  and  Van  Hoesbit, 
JJ.,  sitting. 


SNIPPEN,  Appellant,  v.  PECK,  Rbsfondent. 

City  Coubt  of  New  Yobk,  Gbnebal  Tebic,  Septem- 
ber, 1884. 

§§  631,  781,  783. 

Time  to  answer. — Stay  of  proceeding  not  exteneion  of, — Specifying  irreg^ 
uLaritiee  in  order  to  ehow  cause. 

Wbere  a  defendant,  after  his  time  to  answer  bad  expired,  obtained 
an  order  tliat  the  plaintiff  serve  a  bill  of  particulars  of  his  claim,  or 
show  a  cause  on  a  day  therein  named,  why  be  should  not  be  re- 
quired  to  do  so,  and  staying  his  proceedings  until  the  further 
order  of  the  court,  and  the  plaintiff  thereupon  served  a  bill  of  par-  - 
ticulars;  obtained  an  ex  parte  order  vacating  the  stay  and  entered 
judgment, — Held,  that  the  plaintiff  had  a  legal  right  so  to  do;  that 
the  stay  of  proceedings  did  not  operate  as  an  extension  of  time  to 
answer. 

An  order  granting  a  motion  to  vacate  and  set  aside  a  judgment  is 
objectionable  when  no  specific  grounds  of  irregularity  were  speci- 
fied in  the  order  to  show  cause  on  which  it  was  made. 

(Decided  October  24,  1884.) 

Appeal  from  an  order  vacating  and  setting  aside,  as 
irregnlar,  the  judgment  entered  herein. 

This  action  was  commenced  May  17,  1884,  by  the 
service  of  the  snmmons  and  notice  upon  the  defendant 
to  recover  $225.61  on  an  account  stated. 

The  defendant  appeared  in  person  May  19, 1884|  and 
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demanded  service  of  the  complaint— service  whereof 
was  made  npon  him  on  May  22,  1884. 

On  May  81,  1884,  and  after  his  time  to  answer  had 
expired,  the  defendant  obtained  from  Mr.  Justice 
JNehrbas  an  alternative  order  requiring  plaintiff  to 
serve  ^^  a  bill  of  the  i)art]calars  of  the  account,  in  respect 
whereof  this  action  is  brought"  or  show  cause ;  this 
order  also  contained  a  stay  of  plaintiff's  proceedings 
**  until  the  further  order  of  this  court,"  but  it  did 
not  contain  any  extension  of  the  defendant's  time  to 
answer,  which  had  expired  three  days  previous. 

June  4, 1884,  the  plaintiff  served  upon  the  defend- 
ant's attorney  a  copy  of  the  account  stated  alleged  in 
the  complaint,  and  thereupon  an  order  was  made  and 
entered  by  Mr.  Justice  Htatt  vacating  the  stay  con- 
tained in  the  order  of  May  31,  1884,  and  thereafter  on 
the  same  day  judgment  for  want  of  an  answer  was 
entered  against  the  defendant  for  $257.74. 

The  defendant  thereupon  moved  to  vacate  said 
judgment  as  irregular.  On  the  return  of  the  motion 
the  plaintiff  interposed  the  preliminary  objection  that 
the  motion  papers  did  not  disclose  what  the  irregularity 
consisted  of;  this  objection  was  overruled,  and  the 
motion  was  granted  vacating  the  judgment  as  irregular, 
and  from  the  order  entered  thereon  this  appeal  was 
taken. 

JitisseU  Benedict^  for  appellant. 

Where  a  motion  is  based  upon  an  irregularity  it 
must  be  specified  in  the  notice  or  order  to  show  cause. 
People  t>.  Kenney,  2  Hun^  346 ;  Lewis  v.  Graham, 
16  Abb.  Pr.  126  ;  Barker  v.  Cook,  40  Barb.  254.  Even 
•though  the  affidavit  disclosed  an  irregularity  in  the 
judgment — ^which  it  does  not — this  would  be  insufficent 
unless  it  was  also  set  out  in  the  order  to  show  cause. 
Montxnit  v.  Hutchins,  49  How.  Pr.  106.  The  defend- 
ant's time  to  answer  expired  on  May  28,  1884;  the 
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ex  parte  order  of  May  31,  did  not  revive,  extend  or 
enlarge  sach  time.  The  only  method  by  which  a  def  end- 
ant's  time  to  plead  can  be  extended  beyond  the  stata- 
tory  limit  before  it  has  expired  is  by  consent  or  by  an 
order  of  the  court  or  a  jadge  thereof  made  upon  proper 
affidavit  containing  the  matters  required  by  the  Code 
and  general  rules  of  practice  including  an  oath  to  the 
merits.  When  the  time  has  already  expired,  the  only 
remedy  of  the  defendant  is  to  move  for  leave  to  come 
in  and  defend  ;  this  application  must  be  made  to  the 
court.     Code  Civ.  Proc,  %%  781,  783. 

The  order  of  May  31,  1884,  made  by  Mr.  Justice 
Nehrbas  contained  a  stay  of  plaintiff's  proceedings 
"until  the  further  order  of  this  court."  This  did  not 
operate  to  enlarge  or  revive  the  defendant's  time  to 
plead ;  its  only  office  was  preventive  or  injunctive  of 
plaintiff's  proceedings,  and  therefore,  when  the  "fur- 
ther order  of  this  court "  was  made  and  entered  on 
June  4,  the  stay  became/t^nc^t^^  officio^  and  the  plaint- 
iff was  immediately  entitled  to  enter  judgment  against 
the  defendant  for  want  of  an  answer.  Piatt  v.  Town- 
send,  3  Abb.  Pr.  9- 

0.  8.  X.  Pecky  for  respondent 

By  the  Court. — Whether  the  complaint  was  served 
on  the  22d  or  24th  of  May  need  not  be  considered. 
The  judgment  was  entered  June  4,  and  the  defendant 
was  then  in  default.  The  defendant  obtained  an  order 
to  show  cause  on  May  31,  with  a  stay  of  plaintiff's 
proceedings,  but  no  order  extending  the  time  to  answer 
was  obtained.  On  June  4,  Judge  Hyatt  vacated  the 
stay,  and  the  plaintiff  entered  judgment.  This  he 
had  a  legal  right  to  do.  The  stay  of  proceedings  did 
not  operate  as  an  extension  of  the  time  to  answer. 
Piatt  t).  Townsend,  3  Abh.Pr.  9 ;  Romaine  v.  Com  well, 
11  Ahh.  N.  a.  430. 
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The  order  is  also  objectionable  because  no  specific 
grounds  of  irregularity  were  specified  in  the  order  to 
show  cause  according  to  the  rules  of  the  supreme 
€X)urt.*  The  defendant's  remedy  was  by  an  application 
to  open  the  default.  The  order  appealed  from  must, 
therefore,  be  reversed  with  costs,  and  with  liberty  to 
make  such  motion  at  special  term  as  the  defendant 
maybe  advised. 

MoAdah,  Ch.  J.y  and  Nehbbas,  J.,  concurred. 


WILLMORE,  Appellant,  v.  FLACK  et  al.,  Exeo- 

UTOBS,  ETC.  OF  CONNER,  Deceased, 

Respondents. 

CouKx  OF  Appeals,  1884. 

§  3191. 

Appetd/hnn  if.  F.  Marine  (now  City)  Court  to  Court  of  Common  Plooi, 
— Ooment  to  final  judgment, — Juriidietion.  — Equity. 

An  appeal  from  an  order  of  the  general  term  of  the  marine  court  (now 
city  court  of  New  York),  granting  a  new  trial,  is  allowed  only  upon 
condition  that  the  appellant  consents  to  a  final  judgment  against 
him  if  the  order  is  affirmed, [']  and  without  that  consent  the  gen- 
eral term  of  the  court  of  common  pleas  has  no  jurisdiction  of  an 
attempted  appeal  to  it  in  such  a  ca8e,[', ']  and  any  adjudication 
made  by  it  thereon  is  yoid.['] 

Where  the  court  of  common  pleas  was  without  jurisdiction  of  an 
appeal  from  an  order  of  the  marine  court  (now  city  court  of  New 
Turk),  granting  a  new  trial  because  no  consent  to  final  judgment, 
in  case  the  order  was  reversed,  was  served  with  the  notice  of  ap- 
peal,— Eeld^  that  as  the  consent  was  iutentionally  niid  consciously 
omitted  and  never  given,  but  steadily  and  presibtcntly  refused,  the 

*  General  Bules  of  Practice  ;  Rule  37. 
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defect  could  Dot  be  corrected  by  un  amendment  nunc  pro  tvnc;[^] 
that  the  fact  that  the  appellant  appetired  in  the  appellate  court  and 
Bubroitted  the  appeal  to  its  jurisdiction  did  not  estop  him  from 
raising  the  question  of  jurisdiction, [*]  and  his  consent  to  its  exer- 
cise did  not  confer  it.  ['] 

The  filing  of  a  remittitur  and  the  docketing  in  the  N.  T.  marine  (now 
city)  court,  of  a  void  judgment,  rendered  by  the  general  term  of 
the  court  of  common  pleas,  does  not  give  to  it  any  new  validity.  [%^] 

Where  a  void  judgment  for  costs  was  rendered  on  apj^eal  against  one 
*'  H.,^*  a  city  marshal,  in  an  action  brought  by  him  for  the  benefit 
of  one  **  W."  and  for  the  costs  of  which  **  W."  was  liable  under  an 
indemnity-bond  given  by  him  to  **H.," — Held^  that  after  exhaust- 
ing bis  remedy  at  law  for  the  reversal  of  such  judgment  W.  might 
maintain  an  action  in  equity  to  set  it  aside.*  [^,  ^] 

Wilmore  v,  Fluck  (16  N.  T.  Weekly  Dig,  230),  reversed. 

{Deeidtd  October  7,  1884.) 

Appeal  from  a  judgment,  general  term,  first  depart- 
ment, affirming  a  jadgment  dismissing  plaintiff^s  com- 
plaint and  an  order  denying  plaintiflTs  motion  for  a 
resettlement. 

Reported  below  16  N.  T.  Weekly  Digest,  236. 

This  action  was  brought  by  James  Wilmore  "  to 
annnl  and  set  aside"  a  jadgment  recovered  by  the  de- 
fendant therein  in  a  suit  in  the  N.  Y.  marine  court, 
brought  by  John  H.  Hillier,  sole  plaintiff,  againat  Wil- 
liam C.  Conner,  sole  defendant,  and  to  *' annul  and  s^t 
aside  "  an  order  of  the  court  of  common  pleas,  in  the 
same  action,  the  plaintiff  herein  not  being  a  party  to 
the  said  action. 

This  suit  is  based  on  the  following  allegations  of 
the  complaint,  viz.: 

I.  That  an  execution  issued  on  a  judgment  obtained 
in  the  marine  court  in  favor  of  the  plaintiff,  against 
one  Levy,  was  delivered  to  one  John  H.  Hillier,  one  of 

'*'  As  to  ri^ht  of  party  in  interest  who  is  not  party  to  action  to 
intervene  to  protect  his  rights  and  set  aside  void  proceedings,  see  U. 
8.  Trust  Co.  «.  N.  Y.  W.  8.  &  B.  Ry.  Co.,  6  N,  T,  Ch.  Pro.  00. 
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the  marshals  of  the  city  of  New  York,  for  execu- 
tion. 

II.  That  Hilliet,  at  the  time,  had  in  his  possession 
property  of  Levy  sufficient  to  satisfy  the  execution, 
and  which  property  he  had  previously  levied  on  as 
marshal  under  a  prior  execution,  and  also  held  it  un- 
der an  attachment. 

III.  That  Conner,  then  sheriff,  subsequently,  under 
executions  alleged  to  be  void,  took  the  property  from 
Hillier  by  superior  force  of  arms,  sold  it  and  converted 
the  proceeds. 

ly.  That  inconsequence  thereof,  plaintiff  lost  his 
said  judgment,  there  being  no  other  property  on  which 
to  levy.  That  plaintiff  had  indemnified'Hillier  against 
the  claims  of  Conner  and  all  other  persons  to  the  prop- 
erty, and  required  him  to  proceed  to  satisfy  the  judg- 
ment of  the  plaintiff,  notwithstanding  the  claims. 

V.  That  plaintiff  was  about  to  sue  Hillier  for  neglect 
but  was  persuaded  not  to  do  so,  but  to  jiermit  Hillier 
to  sue  Conner  for  conversion. 

VI.  That  in  pursuance  thereof,  Hillier  sued  Conner 
in  the  marine  court,  and  a  trial  was  had  which  resulted 
in  the  favor  of  Hillier  against  Conner,  ui)on  which 
judgment  was  entered. 

VIL  That  Conner  then  appealed  to  the  general 
term  of  the  marine  court,  where  the  judgment  was  re- 
versed and  a  new  trial  ordered. 

VIII.  Hillier  then  served  a  notice  of  appeal  to  the 
common  pleas,  and  brought  on  the  same  to  a  hearing. 
That  on  his  appeal  he  neither  gave  or  filed  any  stipu- 
lation or  consent  that  if  said  order  should  be  affirmed 
judgment  absolute  might  be  entered  against  him  ;  but 
nevertheless,  the  common  i)leas,  on  hearing  the  appeal, 
not  only  affirmed  the  order,  '^  but,  contrary  to  law,  and 
in  excess  of  its  power  and  jurisdiction,"  assumed  to 
render  judgment  absolute  against  Hillier,  and  remitted 
the  said  judgment  to  the  marine  court.  That  in  obedi- 
Vol.  VI. -13 
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ence  to  the  remiititar,  judgment  absolute  was,  April 
7,  1880,  entered  in  the  marine  court  in  favor  of  Con- 
ner and  against  Hillier  for  $1,306.04,  the  costs  of  said 
action.  [This  is  the  judgment  sought  to  be  set  aside 
in  this  action.] 

IX.  That  from  said  judgment  no  appeal  lies  to  any 
court.  That  the  plaintiff  is  advised  that  the  judgment 
is  wholly  without  jurisdiction  and  void.  That  it  is  a 
bar  to  further  proceedings  in  the  action,  and  renders 
nugatory  the  order  for  a  new  trial.  That  the  marine 
court  has  refused  to  vacate  the  judg-nent  or  permit  a 
new  trial,  and  that  the  common  pleas  has  refused  to 
permit  an  appeal  to  be  taken  from  the  judgment  to  the 
court  of  appeals.  By  the  indemnity  he  (plaintiff)  gave 
to  Hillier,  as  he  -is  advised,  he  is  liable  to  pay  the 
whole  of  the  judgment.  That  Hillier  is,  as  he  is  in- 
formed, insolvent,  and  no  longer  a  marshal  of  the  city. 
That  shortly  after  commencing  the  said  action,  Hillier 
resigned  as  marshal,  and  was  appointed  by  Conner  a 
deputy  sheriff,  and  acted  as  such  during  Conner's 
term  of  office  as  sheriff.  That  on  such  appointment 
Hillier  manifested  a  desire  to  abandon  the  prosecution 
of  the  suit,  disregarding  the  rights  of  the  plaintiff,  and 
even  gave  testimony  on  the  first  trial  against  the  rights 
and  interests  of  the  plaintiff;  and,  as  alleged,  against 
the  truth  and  afterwards  he  voluntarily  made 
affidavits  for  Conner  which  were  used  in  the  aqtiou 
against  the  prosecution  thereof.  That  he  afterwards 
refused  to  permit  the  further  prosecution  of  the  suit 
unless  the  plaintiff  further  indemniiied  him,  and  plaint- 
iff did  thereupon  indemnify  him  against  anything 
which  might  resultagainst  his  person  by  way  of  arrest 
or  imprisonment  on  the  further  i^rosecution  of  the 
action.  Notwithstanding  this,  Hillier  afterwards  fur- 
nished Conner's  attorneys  with  an  affidavit  to  be  used 
by  them,  and  which  was  used  in  opposing  an  applica- 
tion to  the  court  of  common  pleas  for  leave  to  appeal. 
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which  application  was  in  consequence  thereof  denied. 
That  Hiilier  and  Conner,  after  Hillier's  appointment, 
entered  into  a  corrupt  agreement  or  understanding 
that  Hiilier  should  aid  Conner  in  the  defense  of  the 
said  action  and  make  no  active  efforts  to  prosecute  it 
to  a  snccessful  termination.  On  the  other  hand,  it 
was  agreed  that  if  Conner  should  succeed,  no  i)art  of 
any  judgment  should  be  collected  or  demanded  from 
the  said  Hiilier. 

X.  That  Conner  died  in  April,  1881,  leaving  an  es- 
tate and  last  will  and  testament,  appointing  the  defend- 
ants Flack,  W.  C.  and  J.  P.  Conner,  executors,  who 
qualified. 

XL  That  Hiilier  has  been  requested  to  bring  this 
action,  but  has  refused  to  do  so. 

XII.  That  plaintiff  has  no  adequate  remedy  at  law. 

As  relief,  plaintiff  pmys  that  the  jadgment  recov^ 
ered  by  Conner  against  Hiilier  April  7,  1880,  in  the 
marine  court  for  $1,306.04,  be  annulled  and  set  aside, 
as  well  as  the  order  of  the  court  of  common  pleas  di- 
recting the  entry  of  judgment  absolute  in  that  action. 

The  defendants'  answer,  among  other  things,  con- 
tained a  second  defense,  as  follows : 

*'  Second  defense. — And  as  a  further,  separate  and 
distinct  defense  to  the  matters  in  the  complaint  con- 
tained, denying  the  same  in  manner  and  form  as  they 
are  hereinbefore  denied,  these  defendants,  upon  their 
information  and  belief,  aver  that  the  cause  of  action 
in  the  complaint  alleged,  if  any,  did  not  arise,  accrue 
or  happen  within  one  year  next  preceding  the  com- 
mencement of  the  action. 

To  this  defense  the  plaintiff  demurred  *'on  the 
ground  that  it  is  insufficient  in  law  upon  the  face  there- 
of, to  constitute  a  defense." 

On  the  demurrer  coming  on  to  be  heard  at  special 
term,  the  defendants  claimed  that  the  second  defense 
of  the  answer,  running  as  it  did  to  the  whole  complaint. 
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having  been  demurred  to,  it  was  competent  for  the 
defendants  to  attack  the  sufficiency  of  the  complaint, 
which  they  did,  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  After  con- 
sideration, the  court  decided  the  case  in  favor  of  the 
j)osition  taken  by  tlie  defendants.  Whereupon  it  was 
ordered  that  the  demurrer  be  overruled,  and  that  the 
defendant  have  judgment  thereon  for  the  dismissal 
of  the  plain tilFs  complaint  with  costs,  but  with  leav« 
for  plaintiff  to  withdraw  his  demurrer  within  twenty 
days  upon  payment  of  defendant's  costs  as  the  same 
should  be  taxed.  Thereupon  judgment  was  entered. 
Ax^plication  was  then  made  for  a  resettlement  of  the 
order,  the  plaintiff  seeking  to  modify  it  in  respect  to 
its  provisions  with  reference  to  the  costs.  This  motion 
was  denied,  and  the  plaintiff  appealed  both  from  the 
order  and  from  the  judgment  to  the  general  term 
where  the  judgment  and  order  were  affirmed.  Judg- 
ment of  affirmance  was  entered  from  which  judgment 
affirming  the  judgment  dismissing  plaintiff's  action 
this  appeal  is  taken. 

Edward  P.  Wilder^  for  appellant. 

The  complaint  is  sufficient  as  invoking  the  equitable 
powers  of  this  court  to  set  aside  the  judgment  of  the 
marine  court  as  void  for  want  of  jurisdiction.  It  ap- 
pearing that  no  appeal  or  other  remedy  at  law  lies,  and 
that  the  court  is  one  of  local  and  limited  jurisdiction, 
its  judgment  is  a  proper  subject  of  attack  by  such  an 
action  as  the  present.  That  the  judgment  is  void  for 
lack  of  jurisdiction  see  People  v.  Talcott,  21  Uun^  £93 ; 
Laws  of  1874,  chap.  515,  §  9 ;  Gordon  v.  Hartman,  79 
N.  T.  221,  and  that  equity  will  interfere  to  set  aside 
such  a  judgment  or  to  restrain  its  execution  or  its 
operation  in  any  way  which  would  work  injustice.  See 
Slory's  Eq.  Jnr.  §§  885,  886, 887  and  cases  there  cited. 

The  plaintiff  is  not  estopped  from  invoking  the 
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equitable  interference  of  this  court,  from  tiie  fact  tliat 
his  trustee,  Hillier,  himself,  took  the  appeal  to  the 
common  pleas,  which  has  resulted  in  the  judgment 
complained  of.   It  might  be  argued  that  he  is  estopped 
from  questioning  the  jurisdiction  of  the  common  pleas 
in  so  far  as  related  to  an  affirmance  of  the  order  ap- 
pealed from,  together  with  such  incidents  by  way  of 
costs  as  the  law  imposes  in  such  cases.    But  the  estop- 
pel goes  no  further  than  the  notice  of  appeal,  and 
neither  plaintiff  nor  Hillier  can  be  estopped  from  com- 
plaining against  the  exercise  of  a  jurisdiction  which 
was  not  conferred  nor  invoked  by  that  notice.    The 
jurisdiction  to  render  judgment  absolute  is  derived  not 
from  the  mere  act  of  appealing,  but  from  the  "assent" 
that  such  a  judgment  may  be  rendered.    As  neither 
Hillier  nor  the  plaintiff,  who  is  his  cestui  que  trusty  ever 
gave  such  assent,  how  is  plaintiff  estopped  from  ques- 
tioning the  right  of  the  court  to  render  such  a  judg- 
ment ?    See  same  principle  applied  to  an  appeal  frc  m 
conviction  for  larceny,  whore  the  indictment  charged 
both  larceny  and  burglary.     Held^  that  a  reversal  and 
new  trial  revived  the  charge  of  larceny  only,  and  not 
that  of  burglary ;  upon  the  principle  that  the  prisoner 
by  appealing  waived  his  privilege  as  to  one^  but  kept 
it  as  to  the  other.    Per  Folgee,  C.  J.,  in  People  v. 
Downing,  84  N.  T.  483-4.     The  right  of  appeal  to  the 
court  of  common  pleas,  from  the  order  of  the  marine 
court,  general  term,  granting  a  new  trial  is  like  that  of 
an  appeal  to  the  court  of  appeals  for  a  similar  order  of 
this  court,  and  the  same  principles  and  authorities 
may  be  applied  to  the  former  as  to  the  latter.    See 
Mefk^eere  v.  Little, -8  i)aiy,  167. . .  The-right  of  ai>peal 
in  such  a  case  to  the  court  of  appeals  was  first  con- 
ferred in  1851.     Prior  to  the  amendments  of  section  11 
of  the  Code  of  Procedure,  in  that  year  such  orders 
were  not  appealable  at  all.    The  question  had  arisen 
whether  they  were  not  reviewable  under  the  **  general 
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powers  "  of  the  court,  but  a  negative  answer  was  given 
by  the  court  of  appeals.  I^nsing  v.  Russell,  2  Comet. 
563 ;  Tilley  v.  Phillips,  1  Id.  610;  Duane  t.  Northern 
R.  R.  Co.,  3  Id.  545.  .  .  . 

The  defendants'  testator,  if  better  advised  than  Hil- 
lier  as  te  the  law,  ought  to  have  moved  to  dismiss  the 
appeal  for  want  of  that  element  of  jurisdiction.  (See 
Bust  V.  Hanselt,  69  N,  r.  486 ;  9  Abb.  If.  C.  160).  Not 
having  so  moved,  he  must  be  taken  to  have  acquiesced 
in  the  plaintiff's  view  of  the  scope  of  his  appeal,  and 
to  have  consented  .that  in  case  the  order  should  be 
affirmed,  the  only  result  of  such  affirmance  would  be 
to  remit  the  case  for  a  new  trial.  He  had  no  right  to 
go  further  and  ask  the  court  to  do  something  which 
neither  the  statute  nor  any  ** assent'^  on  the  part  of 
the  plaintiff  had  given  it  i>ower  to  do. 

See  McMahon  v.  Rauhr,  47  N.  Y.  72 ;  People  v. 
The  Clerk,  etc.,  3  Abb.  Pr.  309 

** Consent  cannot  give  jurisdiction  to  an  appellate 
court."  ....  Henry  v.  Guyler^  17  Johns.  4ci59'j  Camp- 
bell V.  Stokes,  2  Wend.  146  ;  Dudley  v.  May  hew,  3  i\r. 
r.  9 ;  People  v.  TheClerk,  etc.,  3  Abb.  Pr.  309.  The  com- 
plaint is  sufficient  in  that  it  invokes  equitable  juris- 
diction on  the  ground  of  fraud  and  collusion  between 
Hellier  and  Conner.  Hillier  undertook  the  suit  against 
Conner  for  Wilmore's  benefit  and  under  Wilmore^s 
bond  of  indemnity,  and  in  pursuance  of  a  special 
agreement  with  Wilmore.  That  he  had  a  right  to  do 
this,  see  Howland  v.  Willets,  9  iT.  Y.  171 ;  Ansonia 
Co.  V.  Pratt,  10  Hun,  443.  The  jurisdiction  of  equity 
to  relieve  against  judgments  secured  by  fraud  and  col- 
lusion is  beyond  question.  Story^s  JEq.  Jur.  §§  1674, 
1676 ;  State  of  Michigan  v.  Phoenix  Bank^  33  iT.  Y. 
24,  28,  and  cases  cited.  ....  It  is  no  objection  that 
plaintiff  was  not  a  party  to  the  action  of  Hillier  v.  Con- 
ner, the  judgment  in  which  is  sought  to  be  set  aside. 

£ither  Hillier  or  plaintiff  could  even  have  brought 
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the  original  action,  and  whichever  brought  it,  the 
other  could  have  been  restrained  from  bringing  a  sim- 
ihir  action,  on  the  ground  that  the  law  would  not  per- 
mit Conner  to  suffer  from  two  actions,  or  the  parties 
to  have  two  recoveries  against  him.  See  Howland  v. 
Willets,  9  N.  T,  174,  and  cases  there  cited  ;  also  Code^ 
§  3249 ;  Giles  v.  Hylbert,  12  N.  Y.  81. 

In  the  case  last  cited  the  judgment  creditor,  under 
whose  execution  the  sheriff  had  brought  the  action, 
was  held  to  be  ^immediately  and  directly  interested 
in  the  levy,  and  the  property  or  money  acquired  by 
tirtue  thereof,"  so  much  so  that  being  the  party  for 
whose  immediate  benefit  this  action  is  defended,  he 
was  not  a  competent  witness  for  the  defendant,  and 
the  court  did  right  in  excluding  his  testimony."  See 
also  as  to  privity  in  such  cases  the  following  authori- 
ties: Bigelow  on  Estoppel  (2d  ed.)  pp.  66,  69;  Free- 
man  on  Judgments,  §§  164,  173,  174,  179,  184 ;  Love- 
joy  V,  Murray,  3  Wall.  1 ;  Jackson  v.  Griswold,  4  Hilli 
622 ;  Flake  V.  Smith,  2  Abh.  Ct.  App.  Dec.  77 ;  Whitney 
V.  Cooper,  1  Hill,  629 ;  Colward  73.  Cooper,  7  Wend. 
497. 

The  learned  justice  remarks  that  Hillier  has  not  as 
yet  made  any  claim  upon  the  plaintiff  upon  his  bonds 
of  indemnity.  But  it  is  plain  that  cannot  be  the  test. 
It  is  enough  that  plaintiff  is  liable  to  Hillier  upon  the 
bond.  It  has  ever  been  one  of  the  f  uncticms  of  equity 
to  prevent  the  doing  of  mischief  without  waiting  until 
it  is  done. 

•    Hobert  S.  Oreen  (Vandetpoel,  Green  dh  Cuming^ 
attorneys),  for  respondents. 

Plaintiff  has  no  standing  in  court  ta  demand  the 
relief  asked.  He  seeks  in  th^  supreme  court  to 
annrul  and  set  aside  a  judgment  and  an  order  of  other 
courts  in  a  suit  in  which  he  was  not  a  party  or  privy. 
.  •  .  Freeman  on  Judg/aeniSy  %5ViL  "  Ko  person,  will 
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be  permitted  to  proceed  in  equity  against  a  judgment 
or  decree  to  whicli  he  was  not  a  party,  and  wliicli  did 
not  at  its  rendition  affect  any  of  his  rights."  Scone  v. 
Towne,  91  U.  S.  341 ;  Jordan  t.  Williams,  3  Hand. 
(Va.)501. 

If  the  judgment  and  order  sought  to  be  set  aside 
are  void  for  want  of  jurisdiction,  plaintiff  cannot 
invoke  equitable  interference,  as  his  remedy  at  law  is 
complete.  The  threatened  danger  to  the  plaintiff,  to 
avert  which  he  invokes  the  aid  of  a  court  of  equity,  is 
that  he  may  be  sued  on  his  indemnity  bond,  which  suit 
will  be  based  on  the  judgment  entered,  as  he  claims 
without  jurisdiction.  The  authorities  bearing  on  the 
question  as  to  when  jurisdiction  can  be  inquired  into, 
establish :  1.  That  want  of  jurisdiction  is  a  matter 
which  may  always  be  set  up  against  a  judgment  when 
it  is  sought  to  be  enforced,  or  when  any  benefit  is 
claimed  under  it.  Latham  v.  Edgerton,  9  Cow.  227. 
2.  The  jurisdiction  of  any.  court  exercising  authority 
over  a- subject  may  be  inquired  into  in  any  court  where 
the  proceedings  of  the  former  are  brought  by  a  party 
claiming  the  benefit  of  them.  Pendleton  v.  Weed,  17 
JV.  Y.  76.  See  also  Starbuck  v.  Murray,  5  Wend.  148  ; 
Mills  V.  Martin,  19  JoJms.  33;  Bloom  v.  Bnrdick, 
1  Billy  130;  Chenning  Bank  1?.  Judson,  8  JV.  Y.  254; 
Ferguson  v.  Crawford,  70  Id.  266  ;  Metcalf  v.  Willams, 
104  U.  8.  93. 

If  the  judgment  is  void  for  want  of  jurisdiction  and 
the  order  also,  that  fact  can  always  and  in  any  court 
be  shown  effectively  by  the  plaintiff  if  they  are  sought 
to.be  used  against  him  ;  his  remedy  is  there  complete, 
and  a  court  of  equity  will  not  interfere. 

Even  if  the  marine  court  in  entering  its  judgment^ 
or  the  court  of  common  pleas,  in  making  its  order, 
erred,  no  ground  of  equitable  interference  by  the 
supreme  court  is  furnished  thereby.  A  court  of  equity 
will  not  grant  relief  on  the  ground  that  the  court  of 
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law  erred.  **An  interference  on  snch  groand  would 
convert  a  court  of  chancery  into  a  court  for  the  correc- 
tion of  errors,  and  would  be  an  assumption  of  jurisdic- 
tion which  does  not  belong  to  the  court."  Vaughn  v. 
Stockton,  1  Stock,  173 ;  Simpson  v.  Hart,  1  Johns.  Ch» 
95,  99  ;  Holmes  v.  Remsen,  7  Id.  286  ;  Star  Ins.  Co.  v. 
Hodgson,  7  CrancAy  336-7 ;  Yancey  v.  Downer,  6  Littell^ 
8 ;  S.  C,  15  Ame7\  Dec.  35,  and  note;  Story  Eq.  Juris. 
§  897.  If  the  contention  of  the  plaintiff  is  correct,  the 
marine  court  had  jurisdiction  of  the  parties  and  of  the 
subject  matter,  and  it  never  lost  that,  jurisdiction,  but 
rendered  an  erroneous  judgment  on  an  order  of  a  court 
which  never  had  jurisdiction.  This  is  a  judgment 
erroneously  entered,  but  in  the  marine  court  having 
jurisdiction,  and  does  not  come  within  the  rule  permit- 
ting interference  with  judgments  entered  without 
jurisdiction.  The  marine  court  had  full  power  to  cor- 
rect its  errors,  and  a  court  of  equity  will  not  interfere. 
Metcalf  ®.  Gilmore,  29  Alb.  Law  J.  203. 

A  court  of  equity  will  not  now  relieve  where  the 
complaint  is  in  the  nature  of  a  bill  for  a  new  trial  in  a 
court  of  law.  Anderson  v.  Roberts,  18  Johns.  533; 
Powers  V.  Butler,  3  Greenes  Ch.  465.  Especially  where 
the  party  has  lost  his  opportunity  at  law  by  his  own 
negligence.  Dodge  v.  Strong,  2  Johns.  Ch.  230^  and 
cases  cited — particularly  Smith  n.  Lowery,  Johns.  Ch. 
320  ;  Floyd  v.  Jaques,  6  Id.  479  ;  WiUaras^  Equity y 
358 ;  Glover  v.  Hedges,  Saxton^  113;  Fowler  v.  Roe,  3 
Stock.  367. 

Courts  of  equity  do  not  now  interfere  with  judg- 
ments of  other  courts  where  there  has  been  negligence 
on  the  part  of  the  party  seeking  relief,  or  because  the 
other  court  erroneously  decided  the  law.  Smith  v.  Nel- 
son, 62  N.  Y.  288 ;  Stillwell  v.  Carpenter,  59  Id.  423. 

If  plaintiff  was  in  any  position  as  privy  to  the  judg- 
ment or  order,  it  would  not  avail — the  defect  in  the 
notice  of  appeal  was  a  mere  irregularity  under  the  cir- 
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cQmstances.  Conner  might  have  taken  advantage  of  it 
— but  both  parties  acted  under  it — the  appellant  ex- 
perimented and  lost.  The  notice  of  appeal  was  noli 
a  nullity,  but  amenable  nunc  pro  tunc.  Hillier  ?). 
Conner,  11  N.  Y.  Weekly  Dig.  474 ;  Wood  v.  Kelly,  2 
Hill^  334 ;  Mott  v.  Lansing,  6  Lans.  516  ;  Irwin  v.  Muir, 
13  How  Ft.  409. 

There  is  a  clear  distinction  between  cases  where  the 
defect  is  the  omission  of  the  party  to  do  some  act,  and 
cases  where  there  is  iio  jurisdiction  in  any  event,  as 
was  the  case  in  McMahon  v.  Rauhr,  47  N.  F.  72 ;  Peo- 
ple t?.  The  Clerk,  3  Ahh.  Pr.  320,  and  Bamberg  v.  Stern, 
76  N.  Y.  566. 

PiNOH,  J. — The  general  term  of  the  common  pleas 
had  no  jurisdiction  of   the  attempted  appeal  to 
[*J    that  tribunal.    Its  appellate  power  was  derived 
wholly  from  the  statute  and  had  no  existence  out- 
side of  its  permission.    An  appeal  from  an  order  of  the 
general  term  of  the  marine  court  granting  a  new 
[*]    trial,  is  allowed  only  upon  condition  that  the  ap- 
pellant consents  to  a  final  judgment  against  him  if 
the  order  is  affirmed.  Laws  of  1874,  chap.  545,  9  ;  Gor- 
don V.  Hartman,  89  N.  Y.  221.     Without  that  consent 
there  can  be  no  appeal, , and  much  less  a  final  judg- 
ment founded  upon  it  and  impossible  without  it.     The 
order  and  judgment  of  the  common   pleas  was, 
[•]     therefore,  without  jurisdiction  and  void,  and  judg- 
ment entered  in  the  marine  court  founded  upon 
that  void  mandate  was  itself  equally  so.    Neverthe- 
less, both  tribunals  have  held  the  contrary  and  insist- 
ed against  the  motion  of  the  plaintiff  that  their  action 
was  valid,  and  the  final  judgment  rendered,  efTectnal. 
They  have  done  so  apparently  upon  the  ground  that 
the  omission  from  the  notice  of  appeal  of  the  requisite 
consent  was  amendable,  and  that   the  appellant  was 
estopped  by  his  appearance  in  the  appellate  court  and 
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submissions  of  the  appeal  to  its  jurisdiction.  That  a 
consent  intended  to  be  given,  bat  omitted  from  the 
notice  of  appeal  by  mistake,  and  when  the  appellant 
in  fact  consented,  might  be  inserted  nunc  pro  tunc^ 
may  be  conceded  for  the  purposes  of  the  aigument ; 
but  where  there  has  been  no  mistake  because  no 
[*]  consent,  and  the  latter  ^as  intentionally  and  con- 
sciously omitted,  and  has  never  been  given,  but 
steadily  and  persistently  refused,  we  do  not  see  how 
it  is  possible  to  acquire  jurisdiction  by  an  amendment 
which  falsi6es  the  facts  and  originates  only  in  the  ar- 
bitrary will  of  the  court.  The  right  to  give  or  with- 
hold the  consent  does  not  belong  to  the  court  but  to 
the  party,  and  his  free  choice  and  option  cannot  be 
taketi  away  under  the  guise  of  correcting  a  mistake  or 
oversight. 

Nor  is  the  plaintiff  estopped  from  raising  the  ques- 
tion of  jurisdiction.  His  consent  to  its  exercise 
[']  could  not  confer  it.  McMahon  v.  Hauler,  47  iV^.  V. 
67.  If  it  did  or  could,  it  is  still  true  that  the  ap- 
pellant did  not  consent  to  the  jurisdiction  assumed. 
He  misled  nobody.  AH  parties  acted  in  good  faith  on 
the  appeal,  and  under  a  common  mistake  of  the  law. 
The  respondent  and  the  court  had  no  right  to  rely 
upon  the  appellant^s  interpretation  of  the  act  of  1874. 
Each  was  quite  as  much  bound  to  know  and  recognize 
the  lack  of  jurisdiction  as  the  appellant  himself.  At 
the  bottom  of  an  estoppel  lies  either  fraud  or  some- 
thing which  operates  as  such.  "Here  there  was  none, 
but  simply  an  honest  mistake  for  which  each  party 
and  the  court  were  equally  responsible. 

The  situation  of  the  plaintiff  appears  to  be  one  in 
which  there  exists  a  definite  right  without  adequate 
remedy,  unless  a  court  of  equity  can  furnish  it.  The 
original  action  of  Hillier  was  wholly  for  the  benefit  of 
the  plaintiff.  He  stood  behind  it  as  the  party  inter- 
ested, and  having  indemnified  the  marshal  against  its 
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consequences,  Hillier  recovered  a  judgment.  The  pro- 
ceeds of  it  belonged  and  were  payable  to  the  plaintiff ; 
but  an  appeal  was  taken  to  the  general  term  of  tha 
marine  court,  which  reversed  the  judgment  and  ordered 
a  new  trial.  All  that  followed  was  a  nullity,  and  yet 
ont  of  that .  void  action  the  plaintiff  finds  himself 
barred  of  the  new  trial  by  a  final  judgment  against  him 
and  exposed  through  his  indemnity  to  liability  for  a 
serious  bill  of  costs.  He,  at  first,  pursues  his  remedy 
at  law.  He  asks  the  marine  court  and  the  common 
pleas  to  set  aside  the  judgment  which  they  had  no  jur- 
isdiction to  render.  They  refuse  ;  then  he  appeals  to 
the  power  of  a  court  of  equity  and  is  again  defeated, 
substantially  upon  the  ground  that  he  has  a  perfect 
remedy  at  law,  and  that  the  final  judgment  entered 
in  the  marine  court  was  within  its  jurisdiction  even 
though  the  judgment  and  remittitur  of  the  common 
pleas  were  absolutely  void.  The  argument  is  that  the 
final  judgment  entered  in  the  marine  court  was  mere- 
ly erroneous,  and  equity  will  not  set  it  aside  for  that 
reason.  The  ultimate  question  therefore,  is  whether 
such  judgment  was  merely  erroneous  and  so  good  until 
reversed,  or  utterly  void  as  entered  without  lawful 
authority  and  jurisdiction. 

In  the  original  action  the  marine  court  had  juris- 
diction, both  of  the  subject  matter  and  of  the  persons 
of  the  litigants,  and  so  might  have  rendered  a  final 
judgment  equivalent  in  its  effect  to  that  now^  upon  its 
records.  But  it  did  net  do  so.  It  made  no  such  de- 
termination of  its  own.  On  the  contrary,  its  deter- 
mination was  an  award  of  a  new  trial.  The  final  judg- 
ment entered  was  that  of  the  common  pleas,  registered 
or  docketed  so  to  speak,  in  the  marine  court,  in  obedi- 
ence to  a  special  statutory  authority.  The  act  of  1876, 
which  authorized  an  appeal  to  the  common  pleas  from 
an  order  granting  a  new  trial,  required  as  a  condition, 
the  appellant's  consent  to  final  judgment,  and  directed 
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that  "effect  shall  be  given  by  the  appellate  court  to 
such  stipulation  if  necessary"  (39).  The  act  of  1876 
more  specifically  provided  that  the  appellate  court 
''  may  render  judgment  absolute  upon  the  right  of  the 
appellant."  So  that  the  final  judgment  here  was  that 
of  the  appellate  court,  and  if  absolutely  void  for 
[']  want  of  jurisdiction,  how  could  it  become  less  de- 
fective because  submitted  to  the  marine  court  and 
entered  on  its  records  ?  Is  its  essential  character  changed 
by  that  process  ?  If  upon  the  judgment  for  costs  thus 
entered  in  the  marine  court,  proceedings  to  collect  were 
instituted,  and  the  judgment  debtor  resisted  on  the 
ground  that  the  judgment  was  void,  would  it  be  a  suf- 
ficient answer  that  the  judgment  was  good  until  re- 
versed} Suppose  that  this  court  on  a  similar  appeal 
should  render  a  decision  without  a  quorum,  and  send 
down  its  remittitur,  and  its  judgment  should  be  made 
by  formal  order  the  judgment  of  the  supreme  court, 
would  the  latter  be  merely  erroneous  and  good  until 
reversed,  or  absolutely  void  and  a  mere  nullity  ?  We 
think  in  such  case  the  judgment  entered  on  the  remit- 
titur gains  no  new  validity  beyond  that  which  it  had 
in  the  appellate  court,  but  remains  void  if  it  was  so  in 
fact  when  remitted  to  be  enforced.  If  a  judgment 
should  be  rendered  in  justice's  court  which  was  abso- 
lutely void  for  .want  of  jurisdiction,  and  thereafter, 
npon  transcript  filed,  was  entered  in  and  became  the 
judgment  of  the  county  court,  it  would  gain  from  the 
process  no  new  validity.  The  judgment  entered  in  the 
marine  court  was  a  step  in  an  appellate  proceeding  and 
must  be  measured  by  the  statutory  requirements.'  It 
was  not  a  judgment  of  the  marine  court  itself,  founded 
upon  its  original  jurisdiction,  but  the  culmination  of 
an  appeal  dependent  wholly  for  its  validity  npon  the 
authority  of  the  appellate  court.  The  case,  there- 
n  fore,  is  not  one,  as  the  general  term  argue,  in  which 
a  court  of  equity  is  called  upon  to  review  a  mere 
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error  of  law  committed  by  another  tribunal,  but  one  in 
which  a  void  judgment  bars  the  rights  of  the  plaintiff 
after  his  remedy  at  law  has  been  exhausted. 

The  special  term  seem  to  have  thought  that  the 
legal  remedy  was  not  exhausted,  and  argue  that  the 
Judgment  for  costs  has  not  yet  put  in  peril  the  ])laint- 
iff  s  liability  as  the  marshal's  indemnitor,  and  if  it 
should  he  might  defend  on  the  ground  of  the  invalidity 
of  the  judgment.  If  sued  on  his  bond  in  the  marine 
court  the  defense  would  only  renew  the  question  upon 
which  that  court  and  its  appellate  tribunal  have 
already  decided  against  him.  But  he  has  a  further 
right,  and  that  is  to  the  new  trial  which  the  marine 
court  awarded  him,  and  that  he  cannot  have  unless 
equity  can  remove  the  obstruction  of  the  final  judgment 
against  him. 

The  whole  difficulty  in  the  case  originated  in  a  mis- 
take as  to  the  jurisdiction* of  the  common  pleas  over 
the  appeal  sought  to  be  takt^n  ;  a  mistake  in  which 
both  parties  shared,  and  which  the  court  did  not 
correct. 

That  mistake  resulted  in  a  judgment  of  the  common 
pleas  which  was  entirely  void,  and  did  not  become 
['J  valid  by  being  remitted  to  the  marine  court  and 
made  its  judgment.  In  such  a  case  we  think  equity 
may  relieve,  and  that  the  plaintiff's  complaint  there- 
fore contained  a  good  cause  of  action. 

The  judgment  should  be  reversed  and  a  new  trial 
granted ;  costs  to  abide  the  event. 

AH  concurred. 
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GEARON,  Appellant,  v.  THE  BANK  FOR  SAV- 
INGS, Impleaded,  Respondent. 

N.  Y.  SuPEEion  CouKT,  General  Term,  Marco,  1884. 

§55. 
Attorney  and  client — arre.t. 

In  the  absence  of  special  authority,  express  or  implied,  by  the  client, 
or  of  ratification  by  him,  the  act  of  the  attorney  in  directing  the 
sheriff  to  arrest  the  wrong  personage  under  a  warrant  of  attachment 
issued  in  the  action,  does  not  make  the  client  liable. 

Quilleaume  v.  Rowe,  48  Super,  Ct.  170  ;  Poucher  v.  Blanchard,  80  N. 
Y,  263  ;  Welsh  o.  Cochran,  63  Id.  18% ;  Williams  «.  Preston,  47  X. 
T.  Sep.  N.  8.  265  ;  Smith  «.  Keal,  46  L.  T.  liep.  N.  8,  770,  cited 
and  reyiewed. 

(Decided  AprU  7,  1884.) 

Appeal  from  jadgment  dismissing  the  complaint  ou 
the  merits. 

Action  for  false  imprisonment. 

The  facts  are  stated  in  the  opinion. 

Miles  Gearon  and  William  IL  AmovXy  for  appel- 
lant. 

The  act  complained  of  was  chargeable  to  the  re- 
spondent by  reason  of  the  relation  existing  between 
its  attorneys,  and  because  it  was  done  by  the  attorneys 
in  the  course  of  their  employment.  The  acts  of  an  at- 
torney's clerk  in  the  course  of  his  employment  are  the 
acts  of  the  attorney  Ostrich  v.  Gilbert,  9  Hurij  242. 
The  rule  that  a  principal  is  not  liable  for  acts  of  an  at- 
torney done  after  the  issuing  of  an  execution,  is  inap- 
plicable to  a  case  where  the  directions  are  given  in  the 
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course  of  its  prosecution.  The  same  distinction  has 
been  pointed  out  in  this  court  in  Guilleaume  v.  Rowe, 
63  How.  Pr.  175 ;  S.  C,  48  Super.  CL  169 ;  18  W.  D. 
196,  and  Barker  «.  Braham,  3  Wilson,  368. 

See  also  as  to  defendant's  liability,  6  Hun^  422 ; 
Bates  V.  Pilling ;  Barn  v.  Cress,  38  ;  Barker  v.  Bra- 
ham,  2  W.  Bl.  866 ;  Brown  o.  Peeter,  7  Wend.  305  ; 
Griswold  v.  Sedgwick,  6  Cow.  456 ;  Miller  v.  Foley, 
28  Barb.  630 ;  Davies  v.  Jenkins,  11  Mees.  &  W.  754 ; 
McMahon  z?.  Green,  34  Yt.  69 ;  Danstan  v.  Paterson, 
2  Comin.  Bench^  N.  8.  495. 

Strong  <&  CadwaladeVy  for  respondent. 

I.  No  one  has  a  right  to  interfere  with  the  sheriff 
to  direct  him  whom  to  arrest,  or  to  instruct  him  in  the 
performance  of  his  duty.  Any  citizen  may  assist  him 
by  opinions,  but  does  not  thereby  become  ah  original 
tort  feasor.  It  is  not  within  the  duty  or  employment 
of  attorneys,  much  less  of  Lynn,  a  quasi  volunteer,  or 
of  Stewart,  or  of  the  managing  clerk,  by  verbal  advice 
or  direction  given  to  the  sheriff  to  render  the  plaintiff  in 
an  action  liable  for  the  result  of  sucli  advice  or  instruc- 
tion. Averill  v.  Williams,  4  Den.  295 ;  Welsh  v.  Coch- 
ran, 63  N.  r.  181 ;  Guilleaume  v.  Rowe,  16  J.  &  S. 
172;  Clark  v.  Woodruff,  83  N.  T.  518  ;  Smith  v.  Keal, 
9  L.  It.  Q.  B.  344. 

II.  (1.)  There  is  no  distinction  in  this  case,  because 
the  act  was  done  during  and  not  at  the  end  of  a  liti- 
gation. The  ground  assumed  in  the  case  is,  that  an 
authority  to  arrest  or  to  levy  is  authority  only  to  levy 
on  proper  goods,  or  to  arrest  the  right  party,  or  to 
issue  a  writ  of  commitment  to  the  sheriff,  but  never  to 
commit  a  trespass.  (2.)  Nor  is  there  a  difference  be- 
tween directions  to  secure  property  and  directions  to 
arrest  persons ;  both  are  trespasses.  In  both  the 
principal  must  be  held  if  at  all,  for  the  sheriff's  acts, 
by.  his  direction  communicated  through  his  solicitors^ 
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and  snch  directions  are  held  beyond  the  attorney's 
authority. 

O'GoKMAN,  J. — The  material  facts,  as  they  appeared 
in  evidence  at  the  trial,  are  subsiantially  these:  An 
action  was  brought  in  the  supreme  court  of  this  ju- 
dicial department,  by  the  Bank  for  Savings,  the  i)res- 
ent  defendant  herein,  on  the  ground  that  different  per- 
sons had  laid  claim  to  a  sum  of  money  amounting  to 
$1,469,  which  had  been  deposited  in  tiie  Bank  for  Sav- 
ings in  1827,  by  one  Jacob  Kuiffer ;  and  in  this  action 
these  several  claimants,  and  also  Michael  A.  Gearon, 
the  attorney  of  one  of  them,  named  Lancaster,  were 
made  defendants.  This  Lancaster  had  been  appointed 
administrator  of  Kniffer's  estate,  and  the  money  had 
been  paid  over  to  Michael  A.  Gearon,  his  attorney,  and 
was  in  the  possession  of  Gearon.  A  motion  in  this  ac- 
tion for  the  appointment  of  a  receiver  was  made  and 
granted  on  December  27,  1882,  and  an  order  was  also 
made  requiring  Michael  A.  Gearon  to  pay  the  money 
into  the  hands  of  the  receiver  within  five  days.  Diffi- 
culty was  experienced  in  making  service  of  this  order 
on  Michael  A.  Gearon.  At  last,  service  was  made  on 
a  person  then  supposed  to  be  Michael  A.  Gearon,  and 
the  money  not  having  been  paid  into  the  hands  of  the 
receiver,  in  obedience  to  this  order,  a  warrant  of  attach- 
ment was  issued  directing  the  sheriff  to  attach  the  per- 
son of  said  Michael  A.  Gearon,  and  to  produce  him  be- 
fore the  court.  The  sheriff's  officer  having  charge  of 
the  execution  of  this  attachment,  applied  to  the  attor- 
neys of  the  Bank  for  Savings,  the  plaintiffs  in  that 
action,  for  instructions,  and  they  sent  with  him  one  of 
their  clerks  to  an  office  in  Pine  street  in  this  city, 
where  the  sheriff's  officer,  acting  under  the  instructions 
of  this  clerk,  arrested  the  i)laintiff  in  the  present  ac- 
tion, being  informed  by  said  clerk  that  the  person  so 
arrested  was  Michael  A.  Gearon,  and  plaintiff  was  held 


210  CIVIL    PROCEDURE    REPORTS. 

. _    ^  ( 

Gcaron  v.  Bank  for  Savings. 

in  custody  by  the  sheriflP  all  night  and  until  the  next 
morning,  when  he  was  discharged,  on  proof  that  he 
was  not  Michael  A.  Gearon,  the  person  named  in  the 
attachment,  bnt  his  brother,  Miles  Oearo.n,  the  plaint- 
iff in- the  present  action. 

There  was  no  evidence  of  any  special  authority, 
either  express  or  implied,  from  the  Bank  for  Savings, 
the  plaintiff  in  that  action,  to  their  attorney,  or  to*the 
sheriff,  to  arrest  Miles  Gearon  ;  nor  was  thet-e  any' sub- 
sequent ratilication  by  the  bank,  of  the  act  of  the  sher- 
iff, or  of  their  attorneys,  after  knowledge  of  that  event. 

The  trial  judge  dismissed  the  plaintiff's  complaiat 
in  the  present  action,  on  the  ground  that  there  had 
been  no  proof  of  any  authority  from  the  Bank  for- 
Savings,  the  present  defendant,  to  arrest  Miles  Gearon 
the  present  plaintiff ;  and  the  question  now  to  be  dis- 
cussed, is  whether,  in  the  absence  of  such  proof,  the 
present  defendant  can  be  held  responsible  for  the  act 
of  their  attorneys  in  instructing  the  sheriff  to  arrest 
the  plainfiff  Miles  Gearon,  the  order  of  attachment 
having  directed  that  oflScer  to  arrest  Michael  A.  Gearon. 

The  case  of  Guilleaume  v.  Rowe  (48  Super.  Ct.  179), 
although  not  in  all  its  features  resembling  the  case  at 
bar,  yet  contains  a  vailuable  statement  of  the  rules  of 
law  applicable  to  oases  of  this  kind.  The  attorneys  of 
the  defendants  there,  in  an  action  brought  by  them 
against  Guilleaume,  caused  to  be  issued,  without  any 
authority  of  law,  an  execution  against  his  person,  and 
under  that  execution  Guilleaume  was  arrested  and 
held  in  custody!  He  brought  an  action  for  false  im- 
prisonment against  the  persons  who  had  employed  the 
attorneys.  The  learned  trial  judge  dismissed  theoom* 
plaint  on  the  ground  that,  conceding  the  execution 
against  Guilleaume  to  be  void  for  want  of  jurisdiction, 
there  was  no  evidencce  showing  that  the  defendant3 
authorized  the  issue  of  the  execution^  or  the  arrest  of 
the  plaintiff  Guilleaume, 
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The  court  at  general  term  held  that  the  case  should 
have  gone  to  the  jury,  and  ordered  a  new  trial,  on  the 
ground  that  ^^  the  evidence  established  that  the  attor- 
neys who  issued  the  execution  against  the  person  of 
Gnilleaume,  had  acted  as  the  attorneys  of  the  defend- 
ants all  through  the  litigation,  before  and  after  judg- 
ment, and  that  that  was  sufficient  to  make  them  prima 
facie  the  agents  of  the  defendants ;  for  unless  re- 
stricted, the  attorney  had  plenary  power  in  the  prose- 
cution of  the  suit  to  judgment  and  execution,  and  in 
these  respects  his  acts  bind  and  conclude  his  client." 
The  court  further  says,  ^'that  in  such  a  case,  the.  au- 
thority may  be  deduced  from  the  nature  of  the  em; 
ployment,  which  is  to  collect  the  claim  by  legal  pro- 
cess. ...  As  a  general  rule,  a  principal  is  liable  for 
such  wrong  of  his  agent  as  is  committed  in  the  course 
of  his  employment,  as  for  the  benefit  of  his  principal, 
and  this,  although  no  express  command  or  privity  be 
shown." 

In  that  case,  this  familiar  rule  of  law,  that  the  prin- 
cipal is  responsible  for  the  act  of  his  agent  acting 
within  the  scope  of  his  authority,  was  properly  applied, 
for  the  attorneys  were  employed  to  bring  suit  against 
Gnilleaume,  and  the  wrong  done  him  by  his  unlaw- 
ful arrest  was  done  in  the  course  of  that  employment, 
and  was  within  the  attorney's  plenary  power  iu  the 
prosecution  of  that  suit.  But  the  court,  in  its  opinion, 
goes  farther,  and  describes  the  circumstances,  in  which 
the  act  of  the  attorney  under  the  plenary  power  to 
conduct  the  suit,  would  not  bind  the  client.  ''It  is 
only,"  says  the  court,  "when,  after  having  issued 
execntion,  the  attorney  undertakes  to  give  special 
directions  for  its  enforcement  in  a  manner  not  war- 
ranted by  the  language  of  the  writ,  and  when  the  offi- 
cer may  justly  decline  to  take  the  responsibility,  in  the 
absence  of  indemnity,  that  the  client  can  be  held  only 
on  proof  of  special  authority  to  the  agent,  express  or 
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implied,  or  of  subsequent  ratification,  with  knowledge 
of  the  facts.*'  In  these  terms,  the  court  describes,  as 
I  think,  the  state  of  facts  in  the  case  at  bar,  supplies 
the  true  test  of  the  responsibility  of  the  client  for  the 
act  of  his  attorney,  and  marks  out  the  limits  within 
which  the  plenary  power  of  the  attorney,  under  his 
ordinary  retainer,  is  confined. 

In  the  case  at  bar,  the  attorneys  were  employed  by 
the  Bank  for  Savings  to  bring  suit  against  Michael  A. 
Gearon.  If,  in  the  course  of  that  employment,  they 
arrested  Michael  A.  Gearon,  and  arrested  him  wrong- 
fully, that  act  would  have  been  within  the  course  of 
their  employment,  and  their  clients  would  have  been 
responsible.  Poucher  v.  Blanchard,  86  N.  Y.  263. 
But  if  they  had  brought  suit,  not  against  Michael  A. 
Gearon,  but  against  Miles  Gearon,  and  caused  Miles 
Gearon  to  be  arrested,  these  acts  would  have  been  out- 
side their  employment,  which  was  only  to  sue  Michael 
A.  Gearon,  and  their  clients  (the  Bank  for  Savings) 
would  not  have  been  responsible.  So  also,  if  in  the 
action  proi>erly  brought  by  them  against  Michael  A. 
Gearon,  they  had  caused  a  writ  to  be  Issued  against 
Miles  Gearon  by  name,  and  caused  him  to  be  unlaw- 
fully arrested,  that  act  would  have  been  outside  the 
course  of  their  employment,  and  their  clients  would 
not  have  been  responsible,  because  their  clients  had 
never  employed  them  to  molest  Miles  Gearon  in  any 
way. 

In  the  case  at  bar,  they  caused  an  attachment  issued 
by  the  court  to  take  the  person  of  Michael  A,  Gearon 
to  be  unlawfully  executed  by  taking  the  person  of 
Miles  Gearon.  That  was,  in  my  opinion,  an  act  also 
outside  the  limits  of  their  enaployment,  and  for  which 
their  clients  were  not  responsible. 

Indeed,  on  the  issue  of  the  attachment  and  its  de- 
livery to  the  sheriff  for  execution,  the  employment  of 
the  attorneys,  as  to  that  attachment,  ceased.    They 
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had  done  all  their  daty  in  that  matter.  It  was  no  part 
of  their  duty  to  instruct  the  sheriff  how  the  attach- 
ment shoald  be  executed.  That  was  the  sheriff's 
duty,  not  theirs.  With  the  writ  of  the  court  in  his 
hands,  directing  him  to  arrest  Michael  A.  Gearon,  he 
was  bound,  in  the  course  of  his  employment  as  sher- 
iff, to  look  to  it  that  he  arrested  Michael  A.  Gearon, 
and  no  one  else,  under  that  writ.  He  was  under  no 
obligation  to  obey  the  orders  of  the  attorneys  for  the 
plaintiff  in  that  action  as  to  that  writ,  but  only  the 
orders  of  the  court ;  and  if  he  arrested  a  wrong  man, 
he  was  responsible,  and  the  fact  that  the  attorneys  for 
the  plaintiff  in  that  action  had  told  him  to  arrest  a 
man  other  than  Michael  A.  Gearon,  would  be  no  justi- 
fication. 

In  my  opinion,  the  case  is  one  precisely  similar  to 
that  described  in  the  latter  part  of  the  opinion  of  this 
court  in  Guilleaume  v.  Bowe  (svpra).  Here,  the  at- 
torneys of  the  Savings  Bank,  after  having  issued  the 
writ,  undertook  to  give  special  directions  to  the  sher- 
iff for  its  enforcement,  in  a  manner  not  warranted  by 
the  language  of  the  writ,  and  to  enforce  it  in  such  a 
manner  that  the  sheriff  would  have  been  justified  in 
declining  to  take  the  responsibility  in  the  absence  of 
indemnity  ;  and  here,  as  in  the  case  supposed  in  the 
opinion  in  Guilleaume  v.  Rowe,  the  client  (the  Savings 
Bank),  could  be  held  only  upon  proof  of  special  au- 
thority to  their  attorneys,  express  or  implied,  or  of 
subsequent  ratification.  There  is,  in  the  case  at  bar, 
no  evidence  whatever  of  such  special  authority  or  rati- 
fication. 

An  analogy  exists  between  cases  of  unlawful  seiz- 
ures of  goods  under  pro9ess,  and  unlawful  arrests  of 
the  person.  In  Welsh  v.  Cochran  (63  N.  T.  182),. the 
plaintiff  sued  for  an  alleged  unlawful  seizure  and  con- 
version of  his  property.  It  was  seized  under  a  war- 
rant issued  in  bankruptcy  proceedings,  and  directing 
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the  taking  of  goods  belonging  to  persons  other  than 
the  plaintiff.  The  defendants  were  the  petitioning 
creditors,  and  the  warrant  was  issued  at  their  in- 
stance, and  the  marshal  acted  under  the  instructions 
of  their  attorneys  in  making  the  seizure.  The  trial 
judge  directed  a  verdict  for  the  plaintiff.  The  court 
of  appeals  reversed  the  judgment,  and  ordered  a  new 
trial.  I  find  in  the  opinion  of  that  court  the  following 
expressions,  which  apply  to  the  case  at  bar :  "  The 
warrant  issued  at  the  instance  of  the  defendants  only 
authorized  the  seizure  of  the  goods  of  the  bankrupt 
named  therein,  and  not  goods  in  possession  of  the 
plaintiff.  The  defendants  were  not  present  at  the 
taking,  and  did  not  in  person,  direct  or  interfere  with 
the  persons  committing  the  trespass  on  the  plaintiff. 
They  may  have  put  the  officers  in  motion,  but  the  au- 
thority from  defendants  which  the  law  would  imply, 
was  only  co- extensive  with  that  conferred  by  the  war- 
rant, and  to  do  only  lawful  acts  pursuant  to  the  war- 
rant. The  law  will  not  presume  an  authority  from 
the  defendants  to  do  an  unlawful  act.  ....  The 
presence  of  the  attorney  for  the  defendants  at  the 
seizure  of  the  goods,  and  his  directions  to  the  officers, 
did  not  make  the  defendants  liable  for  the  tortious 
act.  In  the  absence  of  proof  of  special  authority  to 
an  attorney,  his  acts  in  directing  the  levy  on,  or*  the 
taking  of  goods  on  process,  are  in  excess  of  his  general 
powers  as  an  attorney,  and  do  not  subject  his  client 
to  liability.'^ 

Recent  English  decisions  exhibit  a  similar  tendency 
to  the  restriction  of  the  implied  authority  of  the  attor- 
ney to  impose  liability  on  the  client;  The  client  is  not 
held  liable  for  a  fraudulent  defense  put  in  by  his  attor 
ney.  Williams  v.  Preston,  47  L.  T.  Rep.  N.  S.  265. 
The  client  is  not  liable  for  the  act  of  his  attorney  in 
directing  the  sheriff  on  what  goods  to  levy.  Smith  t). 
Keal,  46  L.  T.  Rep.  N.  8.  770. 


CIVIL    PROCEDURE    REPORTS.  215 


Gcnron  «.  Bank  for  Savings. 


The  cases  cited  by  the  learned  counsel  for  the  plaint- 
iff, in  his  brief,  do  not,  in  my  opinion,  give  any  real  or 
effectnal  snpport  to  the  plaintiff's  claim  in  this  action, 
and  in  none  of  them  are  the  facts  similar  to  those  in 
the  case  at  bar. 

Here  the  action  of  the  attorneys  of  the  Bank  for  Sav- 
ings, in  directing  the  sheriff  to  arrest  Miles  Gearon, 
the  plaintiff  in  this  action,  was  outside  the  scope  of 
their  employment,  and  outside  of  the  general  authority 
presumed  to  have  been  conferred  on  them  by  the 
defendants.  Their  directing  the  arrest  of  a  man,  other 
than  the  man  named  in  the  order  of  attachment,  was 
wholly  unlawful,  and  defendants  cannot  be  presumed 
to  have  authorized  an  unlawful  act.  The  presumed 
lawful  authority  of  the  attorneys  of  the  Bank  for  Sav- 
ings, as  to  the  order  of  attachment,  was  at  an  end  the 
moment  it.  was  delivered  to  the  sheriff  for  execution. 
The  sheriff's  authority  and  his  functions  then  began. 
They  had  no  right  to  direct  him  in  the  execution  of  the 
writ,  and  he  was  not  under  their  control  as  to  the 
manner  of  executing  it.  In  the  execution  of  his  officinl 
duty,  he  acted  at  his  peril ;  and  their  direction  that  he 
should  arrest  the  wrong  man  would  be  neither  jnstili- 
cation  nor  protection  to  him. 

The  facts,  as  they  appeared  in  the  evidence  in  this 
case,  were  clear,  and  no  difference  of  opinion  depending 
on  different  deductions  or  inferences  could  arise, 
requiring  the  decision  of  the  jury. 

The  burden  of  proving  special  instruotioBs  from 
the  Bank  of  Savings,  the  defendants  here,  to  their 
attorneys,  or  to  the  sheriff,  to  arrest  the  plaintiff,  was 
on  (he  plaintiff,  and  no  such  proof  was  given.  The 
dismissal  of  the  complaint  was,  therefore,  proper. 

The  judgment  appealed  from  should  be  affirmed, 
with  costs. 


Fbeedman,  J.,  concurred. 
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SYRACUSE  SAVINGS  BANK  v.  BURTON,  et  ai.. 

Supreme  Couht,  Utioa  Countt  Special  Term, 
July,   1884. 

§§  488,  439. 
Infant,  — Service  of  eummone  on^  hy  publication. — Estoppel. 

Section  488  of  the  Code  of  CiTil  Procedure,  which  provides  for  the 
serYice  of  the  summons  in  an  action  upon  a  non-resident,  or  where 
the  residence  of  the  defendant  is  unknown  to  the  plaintiff,  is  equally 
applicable  to  an  infant  as  to  an  adult.  [M 

For  the  purpose  of  determining  the  phicc  of  residence  of  nn  infant 
under  the  provisions  of  tlic  Code  of  Civil  Procedure,  allowing  service 
of  the  summons  in  nn  action  by  publication,  that  of  the  mother  hav- 
ing the  care,  custody  and  control  of  the  child  must  be  regarded  as 
that  of  the  child. [*] 

The  summons  in  an  action  must  be  served  upon  nn  infant  defendant  in 
one  of  the  modes  provided  by  statute,  in  order  to  confer  upon  the 
court  jurisdiction  of  the  person,  and  give  it  authority  to  appoint  a 
guardian  ad  litem  to  enable  the  defendant  to  appear  and  defend  the 
actlon.['*J  When  the  service  bus  been  in  fact  made,  in  a  manner 
provided  by  statute,  and  the  infant  has  appeared  and  answered,  by 
which  material  issues  have  been  made,  and  they  have  been  tried  and 
determined  by  a  court  of  competent  jurisdiction,  it  is  too  late  to 
challenge  the  truth  of  the  affidavit  conferring  jurisdiction  upcm  the 
court  or  of  the  infantas  own  sworn  statement  affirming  the  truth  of 

•    such  affidavit.  [*] 

Where  an  order  for  the  service  of  the  summons  in  an  action  upon 
infant  defendant  by  publication  was  made  upon  a  complaint  show- 

'  ing  A  good  cause  of  a<*Cion  against- such  defendants,  and  an  affidavit 
alleging  that  the  infants  resided  '*  with  their  mother  in  New  Bedford 
in  the  state  of  Massachusetts,^'  and  were  then  there  :  Held,  that 
purchasers  of  property  sold  under  a  judgment  recovered  therein 
should  not  be  excused  from  taking  title,  on  the  ground  that  one  of 
the  infants  so  served  who  had  appeared,  had  a  guardian  ad  litem 
appointed  and  defended  the  action,  was  at  the  time  of  the  service 
temporarily  within  the  state. [* J 

(Decided  Avgmt  2,  1884.) 
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Motion  by  the  plaintiff  for  an  order  directing 
Thomas  Lane  to  complete  the  purchase  made  by  him 
of  certain  lands  bid  oflf  by  him  on  a  sale  thereof  upon 
a  judgment  of  foreclosure,  entered  herein,  to  accept  a 
deed,  pay  purchase  money,  &c. 

It  appears  that  a  mortgage  was  duly  executed  and 
delivered  by  Henry  B.  Burton  and  Cornelia  H.,  his  wife, 
to  the  plaintiff  bearing  date  on  January  11,  1871,  given 
to  secure  the  payment  of  a  certain  sum  of  money  as 
therein  provided. 

Default  having  been  made  in  the  payment,  this  ac- 
tion was  commenced  to  foreclose  the  mortgage.  The 
following  among  others  were  made  defendants  therein : 
Henry  B.  Burton,  Cornelia  H.  Burton,  his  wife,  Cor- 
nelia H.  Burton,  as  trustee  of  Anna  G.  Burton,  Grace 
Burton  and  Burr  Burton ;  Anna  G.  Burton,  Grace  Bur- 
ton and  Burr  Burton.  The'  action  culminated  in  a 
judgment  of  foreclosure  and  a  sale  of  the  mortgage 
premises  by  virtue  thereof  by  the  sheriff  of  Onondaga 
county.  Upon  the  sale  Thomas  Lane  became  the  pur* 
chaser  for  the  sum  of  $3,960,  that  being  the  highest 
sum  bid  and  he  being  the  highest  bidder.  Lane  refuses 
to  complete  the  sale  and  pay  the  amount  bid  by  him. 
The  principal  ground  for  such  refusal  being  that  the 
defendant,  Anna  G.  Burton,  at  the  time  of  the  com- 
mencement of  this  action,  an  infant  of  more  than  four- 
teen years  of  age,  was  not  properly  served  with  the 
summons  herein,  and  that  the  courts  acquired  no  juris- 
diction of  her  person  and  therefore  the  judgment  is 
not  conclusive  against  her,  and  because  thereof  the  title 
IS  defective.  The  plaintiff  claimed  that  Anna  G.  Bur- 
ton, was  at  the  time  of  the  commencement  of  this  ac- 
tion a  resident  of  New  Bedford  in  the  state  of  Massa- 
chusetts and  that  personal  service  of  the  summons  could 
not  be  made  upon  her,  and  npon  the  presentation  of  an 
affidavit  setting  forth  facts  hereinafter  stated,  together 
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with  the  verified  complaint  to  a  justice  of  this  court,  an 
order  was  made  for  the  service  of  the  summons  upon 
said  Anna  G.  Burton,  by  publication.  Such  service  was 
made  before  th^  time  for  answering  expired,  on  her 
petition  duly  verified,  she  being  sixteen  years  of  age, 
in  which  she  states  her  place  of  residence  to  be  with 
her  mother,  Cornelia  H.  Burton,  at  New  Bedford  in  the 
state  of  Massachusetts.  A  guardian  ad  litem  was  duly 
appointed  for  her  in  the  action,  and  answer  interposed 
by  him  presenting  the  material  issues  for  trial  the  same 
were  tried  by  this  court,  judgment  ordered  for  plaint- 
iflf  and  subsequently  entered. 

CJiarles  O.  Baldwin  and  Lewis  MarsJially  for  the 
motion. 

/.  Page  Munroe^  for  the  purchaser,  opposed. 

Kennedy,  J.— The  Code  of  Civil  Procedure,  section 
438,  provides  that  an  order  directing  the  service  of  a 
summons  upon  a  defendant  without  the  state  or  by 
publication  may  be  made  in  either  of  the  following 
cases. 

First.  When  the  defendant,  being  a  natural  person, 
is  not  a  resident  of  the  state,  or  when  after  diligent 
inquiry  the  defendant  remains  unknown  to  the  plaint- 
iff, or  the  plaintiff  is  unable  to  ascertain  whether  the 
defendant  is  or  is  not  a  resident  of  the  state.  The 
remaining  subdivisions  of  said  section  are  unim- 
[']  portant  as  bearing  upon  the  question,  except  as 
reference  is  hereinafter  made  to  subdivision  6. 
The  provisions  above  quoted  is  equally  applicable  to  an 
infant  as  an  adult  defendant.  Wheeler  case,  50i\r.  T. 
667.  The  judgment-roll  herein  shows  that  on  April  10, 
1883,  a  verified  complaint  showing  the  existence  of  a 
sufficient  cause  of  action  against  the  said  infant,  to- 
gether with  an  affidavit  containing  the  following  alle- 


CIVIL    PROCEDURE    REPORTS.  219 

Syracuse  SavJDgfi  Bank  v.  Burton. 

{Ration  of  the  aflSant,  that  is  to  say,  '^  That  the  defend- 
ants Anna  G.  Burton,  Grace  Bnrton  and  Burr  Burton, 
are  infants  and  chiidren  of  Henry  B.  Burton  and  Cor- 
nelia H.  Burton,  and  reside  with  their  mother  in  New 
Bedford  in  the  state  of  Massachusetts  and  are  now 
there,  and  that  the  plaintiff  will  be  unable  to  make 
personal  service  upon  them,"  was  presented  to  a 
justice  of  this  court  and  an  order  that  the  summons  be 
served  by  publication  on  said  Anna  G.  Burton  asked 
for,  which  was  granted,  and  the  service  of  the  sum- 
iQons  thereafter  made  as  required  by  said  order  and  as 
in  like  cases  provided  by  statute.  The  papers  thus 
presented  (§  439  Code)  and  acted  upon  confer  jurisdic- 
tion upon  the  officer  to  make  the  order  and  it  could 
not  be  avoided  except  by  being  vacated  or  set  aside 
in  proceedings  instituted  for  that  purpose.  After  the 
summons  by  publication  had  been  commenced  and 
before  the  time  for  appearance  and  answer  had  ex- 
pired the  said  Anna  G.  Barton  presented  her  petition, 
she  being  then  16  years  of  age,  to  a  proper  officer  ask- 
ing for  the  appointment  of  a  guardian  ad  litem  for  her 
in  the  action,  in  which  petition  verified  by  her,  she 
stated  her  residence  to  be  New  Bedford  in  the  state  of 
Massachusetts,  and  that  ''  the  service  of  the  summons 
herein  was  being  made  upon  her  l>y  publication,"  and 
such  guardian  was  appointed.  By  the  appointment 
of  guardian  ad  litem  for  her,  the  answer  interposed  in 
her  behalf,  the  trial  of  the  issues  made  thereby,  and 
the  judgment  of  the  court  made  thereon,  the  said  in- 
fant has  had  her  day  in  court  and  unless  imperatively 
demanded  she  should  not  at  any  future  time  be  per- 
mitted to  question  the  verity  of  the  record,  nor  should 
the  integrity  of  the  same  be  subject  to  impeachment 
by  her.  It  is  not  questioned  but  that  Anna  G.  Bur- 
ton was,  at  the  time  the  service  was  made,  in  the  care 
and  custody  of  her  mother  and  that  her  mother  was  a 
non-j^sident  of  the  state.     The.  most  that  can   be 
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urged  by  the  purchaser  is  that  the  said  Anna  was  at 
that  time  temporarily  staying  in  the  city  of  New  York 
and  was  away  from  her  mother.    This  is  assumed  as 
true,  although  the  statement  in  the  afBdavit  real 
n    in  opposition  to  the  motion,  is  alone  upon  infor- 
mation and  belief,  and  does  not  prove  the  alleged 
facts.     Conceding  the  fact,   however,   as  claimed,  it 
does  not  in  any  manner  impeach  th&  regularity  of  the 
service  as  made.     For  the  purpose  of  determining  the 
infant's  place  of  residence  under  the  provisions  of 
[']    this  statute,  I  am  clearly  of  the  opinon  that  that 
of  her  mother  having  the  care,  custody  and  con- 
trol of  her  infant  child,  must  be  regarded  as  that  of 
the  child.    If  I  am  right  in  this,  then  the  verity  of  the 
judgment-roll  cannot  be  impeached  either  collaterally 
or  by  direct  proceedings  for  that  purpose.    Belmont 
V.  Cornen,  82  N.  Y.  256. 

The  summons  must  be  served  on  infant  defend- 
ants, in  one  of  the  modes  provided  by  the  stature 
[*]  in  order  to  confer  upon  the  court  jurisdiction  of 
the  person  and  give  it  authority  to  appoint  n 
guardian  ad  litem  to  enable  the  defendant  to  appear 
and  defend  the  action.  Ingersoll  v.  Mangam,  84  N.  T. 
623. 

When  the  service  has  been  in  fact  made  in  a  manner 
provided  by  statute  and  the  infant  has  appeared  and 
answered,  by  which  material  issues  have  been  made, 
and  they  have  been  tried  and  determined  by  a  court 
of  competent  jurisdiction,  it  is  too  late  to  chal- 
[•]  lenge  or  void  th^  proceedings  afterwards,  by  an 
attempt  to  falsify  the  truth  of  the  aflSdavit  con- 
ferring jurisdiction  upon  the  court,  or  of  her  own 
sworn  statement  affirming  the  truth  of  said  affidavit. 
The  petition  of  the  infant  for  the  appointment .  of  the 
guardian  ad  litem  forms  a  part  of  the  judgment  roll. 
It  is  referred  to  by  her,  and  in  it  she  states,  that  she 
is  a  resident  of  New  Bedford,  in  the  state  of  Massa- 
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chusetts,  *'  and  that  the  summons  is  being  served  upon 
her  by  publication." 

Under  the  evidence  in  this  case  the  judgment  must 
be  regarded  as  conclusive.  The  claim  therefore  of  the 
purchaser  is  not  available  to  him  to  relieve  him  from 
his  contract,  as  tiie  title  he  acquires  cannot  be  im- 
peached upon  the  ground  urged  by  him.  It  is  not  im- 
portant on  this  motion  to  inquire  what  are  the  exact 
interests  of  Cornelia  H.  Burton  under  the  deed  from 
Emily  Howland.  It  is  sufficient  to  say  that  under 
that  conveyance  the  defendant  Anna  G.  Burton,  had 
such  an  interest  in  the  mortgaged  premises  as  made 
her  one  necessary  party  defendant,  within  the  provis- 
ions of  the  5th.  subdivision  of  section  438  of  the  Code 
above  cited,  and  that  the  court  had  jurisdiction  of  the 
subject  matter  thereof.  Whatever  interests  Henry  B. 
Burton  had  in  the  premises  as  guardian  in  socage  for 
the  said  Anna  G.,  was  cut  off  by  the  sale  upon  the 
judgment.  The  allegations  in  the  affidavit  of  the  pur- 
chaser as  to  certain  conversations  had  by  him  between 
the  individuals  who  were  officers  of  the  plaintiff  upon 
the  subject  of  the  plaintiff's  lending  such  x)urchaser 
$3,000  are  not  sufficient  to  exclude  him  from  the  per- 
formance of  his  contract.  It  follows  than  an  ordei* 
should  be  entered  requiring  the  purchaser  Thomas 
Lane  to  complete  the  purchase  made  by  him  on  the 
sale  of  the  premises  upon  said  judgment  of  foreclosure 
by  paying  to  the  sheriff  of  Onondaga  county  who  made 
such  sale,  the  sum  bid  by  him,  that  is  $3,960,  in  the 
manner  required  by  the  terms  of  said  sale  upon  re- 
ceiving a  deed  in  the  usual  form,  and  execnted  by 
said  sheriff  to  him  for  said  premises.  And  in  case  of 
the  inability  of  said  Thomas  Lane  to  complete  said 
purchase  by  him  then  the  sheriff  shall  resell  said  prem- 
ises upon  said  judgment  that  he  pay  the  costs  and  ex- 
penses of  such  re-sale  as  well  also  the  difference  be- 
tween the  price  said  premises  shall  sell  for  on  such 


M2  CIVIL    PROCEDURE    REPORTS. 

Bojd  V.  N.  Y.  Central,  &c.  R.  R.  Co. 

re-sale,  provided  said  price  shall  be  less  than  the  said 
sum  of  $3,960  and  interest  there6n  and  the  amount 
bid  by  him.  Ten  dollars  costs  of  motion  together  with 
disbursements  to  be  paid  by  said  purchaser  Thomas 
Lane,  to  the  plaintiflp.  Unless  the  form  of  the  order  is 
agreed  upon  by  the  respective  attorneys,  the  same 
may  be  settled  before  me  at  my  chambers  on  one 
day's  notice. 


BOYD,   AS   Administrator,  etc.,  op   BOYD,  De- 
ceased, i).  THE  NEW  YORK  CENTRAL  AND 
HUDSON  RIVER  RAILROAD  COMPANY. 

Supreme  Court,  Rensselaer  Circuit,  September, 

1884. 

§§  1904,  3253. 
Mctra  aHowanee,— Basis  of^  in  action  for  causing  death. 

An  extra  allowanco  in  an  action  to  recover  damages  for  causing  death, 
should  bo  computed  upon  tho  sum  awarded  by  the  jury  and  tho 
interest  thereon,  from  the  date  of  the  death  of  the  deceased,  which 
tlie  Code  requires  tbe  clerk  to  add  thereto. 

The  expression  '*  the  sum  recovered,"  in  section  S253  of  the  Code  of 
Civil  Procedure,  which  provides  for  the  granting  of  additional  al- 
lowances, includes  and  covers  all  damages  awarded  to  a  party  and 
recovered  by  liim  in  an.  action,  whether  compelled  by  a  jury,  a 
court  or  a  referee,  or  given  solely  by  statute  or  partly  dependent  on 
botii. 

(Decided  Septembery  1884.) 

Motion  by  plaintiff  for  an  additional  allowance  on 
his  recovery  herein. 

Sufficient  facts  appear  in  the  opinion. 
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JB.  -4.  ParmenieTy  and  i^.  /.  Parmentery  for  the 
motion* 

-SI  j&.  FarBTnaUj  opposed. 

Westbbook,  J, — The  plaintiff  after  a  severe  con- 
test at  the  present  circuit  recovered  a  verdict  of  two 
thousand  dollars  in  the  above  entitled  cause* 

The  action  was  brought  under  section  1902  of 
"The  Code  of  Civil  Procedure''  to  recover  qompen- 
sation  for  the  death  of  a  son. 

The  plaintiff  moved  for  an  extra  allowance  under 
section.  3253,  and  asked  that  it  be  computed  uppn  the 
sum  awarded  by  the  jury  with  the  interest  thereon 
added  from  the  date  of  the  decedent's  death  (Janpary 
19,  1877),  which  interest  the  clerk  is  required  by  sec- 
tion 1904  to  "add  to  the  sum  awarded"  by  the  jury, 
'^and  include  it  in  the  judgment." 

The  defendant  conceded  the  case  to  be  "a  diflSoult 
and  extraordinary"  one  and  that  an  allowance  was 
proper,  but  insisted  that  it  should  be  computed  upon 
the  amount  of  the  verdict  only. 

The  question  which  this  motion  presents  therefore 
is,  upon  what  shall  the  allowance  be  computed,  upon 
the  amount  of  the  verdict  only,  or  upon  such  amount 
with  interest  added  from  the  date  of  the  death  ? 

The  language  of  the  section  (3256)  giving  the  allow- 
ance, and  which  is  applicable  to  this  case,  requires  it 
to  becomputed  "  vpon  the  sum  reoovered.^^  The  claim 
of  the  plaintiff  was  that  "  the  sum  reeocered^^  is  the 
amount  of  the  damages  which  he  recovers  by  the 
action  ;  while  the  claim  of  the  defendant  is  that  the 
expression  only  refers  to  the  amount  awarded  by  the 
verdict. 

The  point  involved  has  not  been  directly  decided 
to  my  knowledge,  and  must  therefore  be  treated  as  an 
original  question. 
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In  an  action  of  this  character  when  the  plaintiff 
recovers,  the  jury,  the  court,  or  the  referee  to  whom 
the  question  is  submitted,  may  award  '*such  a  sum 
not  exceeding  five  thousand  dollars"  as  they  or  he 
deem  or  ^' deems  to  be  a  fair  and  just  compensation 
for  the  pecuniary  injuries,  resulting  from  the  dece- 
dent's death,  to  the  person  or  persons,  for  whose  bene- 
fit the  action  is  brought."  The  same  section  of  the 
Code  (1904),  from  which  the  quotation  has  just  been 
made,  further  provides  :  *'  When  final  judgment  for 
the  plaintiff  is  rendered,  the  clerk  must  add  to  the  sum 
so  awarded,  interest  thereupon  from  the  decedent's 
death,  and  include  it  in  the  judgment.  The  inqui- 
sition, verdict,  report,  or  decision  may  specify  the  day 
from  which  the  interest  is  to  be  computed  ;  if  it  omits 
so  to  do,  the  day  may  be  determined  by  the  clerk, 
upon  affidavits." 

From  the  section  of  the  Code  just  referred  to  it 
seems  reasonably  clear  that  *'  the  Qxim  recover ed^^  in 
this  action  is  not  only  the  amount  of  the  verdict,  which 
represented  the  judgment  of  the  jury  as  to  what  would 
be  "a  fair  and  just  compensation  for  the  pecuniary 
injuries"  to  the  plaintiff  ''resulting  from  the  dece- 
dent's death,"  but  also  theinterest  upon  such  amount 
from  the  date  of  the  death.  That  such  interest  is  re- 
quired by  express  statutory  enactment  to  be  added 
does  not  make  such  addition  anything  other  or  differ- 
ent than  a  part  of  "  the  sum  recovered."  If  the  Code 
had  authorized  the  jury  to  make  the  interest  a  part  of 
the  verdict,  and  that  in  fact  had  been  done,  the  point 
that  the  allowance  should  be  confined  to  the  jury's  es- 
timate of  the  "pecuniary  injuries"  resulting  from  the 
death  would  not  probably  have  been  made.  That  the 
Code  has  by  plain  words  made  the  interest  a  part  of 
"  the  sum  recovered  "  and  has  not  left  its  allowance 
or  non-allowance  to  the  discretion  of  the  jury,  cannot 
alter  or  change  the  words  of  section  3253.     That  sec- 
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tion  does  not  i^rovide  that  the  allowance  shall  be  based 
npon  the  amount  of  a  verdict,  a  decision  of  a  court, 
or  the  report  of  a  referee,  but  ^Mipon  the  sum  re- 
covered." In  other  words,  the  allowance  shall  be  made 
npon  the  damages  which  are  awarded  to  the  party  by 
the  action.  These  damages  may  be  such  only  as  a 
jury,  a  court  or  a  referee  may  compute,  or  may  be 
given  solely  by  statute,  or  may  depend,  as  in  this 
case,  partly  on  both  ;  but  whether  given  in  either  of 
the  ways  mentioned,  so  long  as  they  represent  ^^the 
sum  recovered,"  that  sum,  and  no  other,  is  the  one 
upon  which  the  allowance  is  to  be  computed. 

The  order  in  this  case  will  be  that  the  allowance 
granted  shall  be  computed  upon  the  verdict  with  the 
interest  added  from  the  date  of  the  decedent's  death. 
The  allowance  in  this  case  will  be  at  the  rate  of  five 
per  cent.,  because  that  rate  in  this  particnlar  case  is 
not  too  much.  If  the  basis  of  the  allowance  will  yield 
in  some  future  case  too  large  a  sum,  the  rate  is  in  the 
discretion  of  the  court.  The  only  point  now  decided 
is  that  the  expression,  ^^  the  sam  recovered,"  usiad  in 
section  3253  of  the  Code  includes  and  covers  all  the 
damages  awarded  to  a  party,  and  recovered  by  him  in 
an  action. 

•      Vol.  VL— 15 
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GOODWIN,  BT  AL.,  Respondents,  v.  BUNZL,  et  ai^ 
Appellants. 

N.  T.  SUPEEIOE  COUBT,   GENERAL  TebU,   MaY,  1884. 

§§  1328,  1329, 1336. 

Beplevin. — Undertaking  on  appeal, — When  mreties  will  le  held  liahUoti. 

Where  both  parties  request  the  dircctioD  of  a  yerdict,  there  is  no 
question  of  fact  to  be  reviewed  by  the  appellate  court. 

Though  an  undertaking  on  appeal  be  defective  in  form,  and  not  suffi- 
cient to  give  a  stay  of  proceedings,  yet  as  against  the  sureties  it 
may  be  supported  by  any  sufficient  consideration.  The  burden  of 
proving  this  is  upon  the  party  seeking  to  charge  the  sureties,  but  it 
may  be  shown  by  circumstantial  evidence. 

Where  a  defective  undertaking  is  made  for  the  purpose  of  obtaining 
a  stay,  and  respondent  at  appellant^s  request  withdraws  his  excep- 
tion thereto,  and  the  undertaking  is  approved  on  consent,  and  used 
to  obtain  a  stay,  and  respondent  relying  solely  on  it  does  not  issue 
execution,  the  sureties  will  be  held  liable  thereon,  especially  when 
it  docs  not  appear  that  they  knew  of  or  took  action  on  the  excep- 
tion to  the  undertaking. 

In  this  case,  where  the  judgment  in  replevin  ogainst  three  defend- 
ants, was  affirmed  as  to  two  defendants,  it  was  held^  that  there  was 
a  breach  of  the  condition  of  the  undertaking. 

{Decided  June  20,  1884.) 

Appeal  by  defendants  from  judgment  in  favor  of 
plain  tiffs. 

Action  against  defendants  as  sureties  on  an  under- 
taking on  appeal  in  an  action  of  replevin. 
The  facts  appear  in  the  opinion. 

M.  A.  Regensberger  and  Eoeritt  P.  Wheeler j  for 
appellants. 

By  sections  1328  and  1329  of   the  Code  of  Civil 
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Procedure,  an  appeal  from  a  Jadgment  for  the  recovery 
of  a  chattel  is  not  stayed  until  the  appellant  gives  a 
written  undertaking  in  a  sum  fixed  by  the  court  below, 
that  the  appellants  will  obey  the  direction  of  the  ap- 
pellate court  upon  the  appeal.  No  directions  were 
made  by  the  appellate  court,  which  the  appellants  re- 
fused to  obey.  And  if  it  were  otherwise,  these  sure- 
ties did  not  make  such  an  engagement. 

By  the  provision  of  section  1385  of  the  Code  of 
Civil  Procedure,  the  sureties  when  excepted  to,  must 
justify  on  oath  in  court,  and  the  appellants'  attorney 
must  serve  notice  of  the  allowance  of  the  undertaking 
on  the  exceptants,  and  the  failure  to  jnstify,  has  the 
same  effect  as  though  no  undertaking  had  been  given 

Kelly  &  McRae^  for  respondents. 

The  sureties  chose  and  executed  the  undertaking 
in  the  form  it  is,  intending  it  as  a  good  and  sufficient 
undertaking  for  the  purpose  of  staying  execution  ; 
that  it  was  considei^ed  and  treated  by  all  parties  as 
fulfilling  that  purpose,  and  that  they  are  estopped 
from  denying  its  force  or  obligation.  Harrison  v,  Wil- 
kin, 62  N.  y.  412  ;  Hill  v.  Burke,  mid.  Ill ;  Wheaton 
«.  Fay,  62  Id.  275;  Coleman  v.  Bean,  3  Keyes^  94; 
Decker  v,  Judson,  16  N.  T.  439. 

There  is  no  force  in  the  contention  that  because  the 
sureties  did  not  formally  jastify  in  court,  that  they  ai^ 
not  liable  on  their  undertaking.  This  was  waived  by 
plaintiffs'  counsel  at  the  express  request  of  defen* 
dant's  counsel,  and,  therefore,  the  sureties  cannot  tuk^ 
advantage  of  it.    Ballard  v.  Ballard,  18  Hi.  Y.  491. 

Sedgwick,  Ch.  J. — The  decision  of  this  appeal  mus| 
rest  solely  upon  the  determination  of  questions  of  la¥f 
that  are  pertinent  tx>  exceptions  taken  upon  the  trials 
There  was  no  request  to  go  to  the  jury  upon  an  issu^ 
of  fact.    Both  bides  asked  for  a  direction  of  a  verdict 
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Althoagh  the  defendants  excepted  to  the  direction 
that  was  made  in  favor  of  the  plaintiff,  that  exception 
was  not  upon  the  ground  that  there  was  a  question  of 
fact  for  the  jury,  because  the  defendants  contempo- 
raneously demanded  a  direction  in  their  own  favor, 
which  implied  that  there  was  no  dispute  of  fact. 

What  has  been  said  is  to  be  applied  to  the  main 
point  taken  by  the  defendants  as  to  whether  the  un- 
dertaking by  the  sureties  was  supported  by  any  legal 
consideration.  They  argued  that  the  undertaking  was 
not  in  the  form  prescribed  by  the  statute  as  the  one 
which,  when  executed  by  sufficient  sureties,  gives  to 
the  appellant  in  the  action  in. which  the  undertaking 
may  be  given,  a  right  to  a  stay  of  proceedings  upon 
the  judgment.  It  may  be  assumed  that  this  proposition 
is  correct.  The  undertaking,  however,  may  be  sup- 
ported, as  any  contract  may  be,  by  a  sufficient  con- 
sideration, which,  when  the  undertaking  is  not  in  due 
form,  it  is  necessary  that  the  plaintiff  in  an  action  upon 
it  must  affirmatively  prove.  Accordingly,  the  defend- 
ants in  this  action,  upon  the  trial  took  the  position 
that  the  plaintiff  had  not  proved  any  consideration  for 
the  undertaking.  In  such  a  case  the  consideration 
may,  as  in  any  other  case,  be  an  inconvenience  suf- 
fered, or  a  forbearance  of  a  right  to  enforce  a  legal 
remedy,  by  a  promisee  at  the  request  of  the  promisor. 
There  is  no  rule  of  law  that  requires  this  to  be  proved 
by  direct  testimony.  It  may  be  shown  by  eircnmstan- 
tial  testimony.  A  stay  of  proceedings  upon  a  judg- 
ment on  request  is  a  sufficient  consideration.  Post  v. 
Doremus,  60  iT.  Y.  376. 

In  the  present  case  the  sureties  knew  the  law  on 
the  subject  of  the  stay  of  proceedings  upon  judgments 
after  appeal,  or  were  presumed  to  know  it.  The  only 
purpose  for  which  they  could  have  made  and  offered 
ft,  was  to  secure  to  their  principal  the  benefit  of  a  stay. 
The  want  of  form  to  comply  with  the  statute  was,  it  is 
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to  be  presumed,  within  their  knowledge.  The  respond- 
ents, having  the  power  to  object  to  the  undertaking 
and  to  secure  its  disapproval,  consented  that  it  might 
be  approved  as  it  was  ;  and  their  attorney  as  a  witness 
on  the  present  trial,  testified  that  lie  did  not  issue  any 
execution,  relying  on  the  undertaking.  All  these  factn 
and  the  necessary  implications  in  them,  tend  to  show 
a  stay  at  the  request  of  the  defendants.  And  if  they 
do  not  incontrovertibly  show  this,  they  would  prevent 
a  direction  for  the  defendant,  and  would  give  the  de- 
fendants the  right  to  go  to  the  jury  as  to  the  fact* 
This  right,  however,  was  not,  as  has  been  observed, 
claimed.  There  was  a  general  objection  to  the  direc- 
tion for  the  plaintiff,  without  calling  the  attention  of 
the  court  to  this  particular  fact,  in  any  other  way 
than  in  arguing  that  there  was  no  evidence  of  a  con* 
sideration. 

In  Post  V.  Doremns  (supra),  the  court  showed  that 
the  plaintiff  in  that  case  did  not  accept  the  undertak- 
ing as  sufficient  to  secure  a  stay  of  proceedings,  but 
only  sufficient  to  perfect  an  appeal.  In  the  present 
case,  the  facts  would  justify  a  finding  of  fact  that  the 
plaintiff  did  stay  the  appeal  in  consequence  of  the 
undertaking.  I  do  not  see  how  the  defendants  can 
claim  that  the  defect  in  form  of  the  undertaking  should 
signify  that  they  did  not  impliedly  request  a  stay  of 
proceedings.  There  was  no  other  object  of  an  under- 
taking than  a  stay  of  proceedings. 

I  am  of  the  opinion  that  the  ground  stated  by  the 
judge  below  of  his  direction,  was  valid.  The  under* 
taking  was  usea  as  the  defendants  (it  is  to  be  inferred) 
intended  it  was  to  be  used,  in  being  presented  to  the 
judge  who  approved  it,  for  his  determination  as  to 
whether  it  was  in  proper  form  and  with  sufficient  sure- 
ties to  give  the  appellants  in  that  case  a  right  to  a  stay; 
The  approval  was  a  judicial  determination  by  him  ou 
the  subject,  and  all  the  parties  to  it  should  be  bound 
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by  it,  until  it  be  set  aside.  The  fact  that  the  sureties 
tnade  the  undertaking  and  delivered  it,  is  sufficient 
Evidence  that  the  approval  was  by  their  consent,  or 
father  at  their  instance. 

Manning  v.  Gould  (00  If,  T.  476),  it  is  argued,  is  an 
authority  that  these  defendants  are  not  bound  by  the 
undertaking,  because  they  were  excepted  to  and  did 
ftot  thereafter  justify.  To  make  the  cited  case  an  au- 
thority on  the  subject,  it  is  said  that  the  sureties  failed 
to  justify.  The  facts  do  not  show  that  there  was  any 
failure  on  the  part  of  the  defendants  to  justify.  They 
did  not  justify,  nor  was  it  shown  that  they  knew  there 
had  been  an  exception  to  them.  On  the  contrary,  at 
Ihe  request  of  the  attorney  for  the  appellant  in  the 
former  action,  the  attorney  for  the  respondents  with- 
drew his  exception  and  consented  to  the  approval  of 
the  undertaking.  The  first  sentence  of  Judge  Tracy' b 
t>pinion  in  Manning  v.  Oould  {supra\  shows  that  it 
implies  that  in  a  case  like  the  present  the  sureties  are 
liable.  Judge  Tbagy  said,  ^'The  question  is  whether 
the  sureties  on  an  undertaking  given  on  apx>eal,  when 
tacepted  to  and  they  fail  or  refuse  to  justify,  and  jus- 
tification is  not  waived  by  the  respondent,  are  never- 
theless bound  by  the  conditions  of  their  undertaking.-' 
tf  both  parties  stand  upon  the  exception  and  there  is 
it  failure  to  justify,  then  in  the  language  of  the  Code 
the  effect  is  the  same  as  if  no  undertaking  had 
been  given.  But  in  case  an  exception  is  withdrawn 
and  the  undertaking  is  approved  by  consent,  the  case 
stands  as  if  there  had  been  no  exception,  especially 
when  the  sureties  were  not  apprised  of  the  exception 
lind  did  not  in  any  way  act  upon  it. 

There  was  another  objection :  that  the  condition  of 
the  undertaking  was  not  broken.  The  condition  was, 
*^  that  if  the  said  judgment  so  appealed  from  or  any 
part  thereof  be  affirmed  or  the  appeal  be  dismissed, 
the  said  appellants  will  pay  the  sum  recovered  or  di- 
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rected  to  be  paid  by  the  said  jadgment."  Tlie  judg- 
ment was  that ''  the  plaintiJQF  recover  from  the  defend- 
ants, the  possession  of  said  property,  together  with 
said  $49  damages  and  said  costs,  or  if  possession  of 
said  property  is  not  delivered  to  plaintiff,  then  that 
they  recover  the  said  value,  together  with  said  dam- 
ages and  costs,  making  in  all  the  sum  of  $1,076.87,  &c.^^ 

The  action  in  which  the  judgment  was  obtained  was 
in  replevin  against  three  defendants.  Two  of  them 
were  parties  who  had  assigned  and  transferred  the 
chattels  to  the  third,  and  the  chattels  were,  at  the 
time  of  the  action,  in  the  possession  of  the  third,  and 
remained  there  until  he  transferred  them  to  other  per- 
sons. The  judgment  was  affirmed  as  to  the  assignor, 
and  reversed  as  to  the  assignee.  A  new  trial  was  had, 
and  judgment  rendered  in  his  favor.  The  judgment 
was  really  joint  and  several  against  the  three,  and 
when  there  was  an  affirmance  as  to  the  assignors  the 
sureties  became  liable  upon  the  undertaking.  Seacord 
V.  Morgan,  3  KeyeSj  638.  It  does  not  follow  that  be- 
cause, in  fact,  the  possession  of  the  chattels  was  in  the 
third  defendant,  that  the  obligation  of  the  two,  under 
the  judgment  to  restore  them  to  the  plaintiffs,  was 
affected.  Replevin  will  lie  although  the  defendant 
has  parted  with  the  possession  of  the  property  and 
the  same  is  beyond  the  reach  of  the  process  of  the 
conrt,  so  that  in  no  event  can  a  return  of  the  property 
be  had,  either  in  virtue  of  the  claim  and  demand  of  the 
plaintiff  or  any  judgment  that  may  be  given  in  the 
action.  Barrett  v.  Selling,  70  If.  Y.  492,  citing  Nichols 
t^.  Michael,  23  Id.  264.  It  is  not  a  question  here,  how 
in  such  a  case,  there  can  be  judgment  against  the  two, 
while  it  is  in  favor  of  the  third.  Such  is  the  judgment, 
which  binds  all  parties,  and  that  is  a  final  considera- 
tion, while  it  may  be  imagined,  how  the  result  was 
competently  reached. 

Certainly  it  appears  that  the  jadgment  did  not 
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require  the  defendants  anconditionally  to  pay  the 
amount  named,  bat  only  if  possession  of  the  property 
was  not  delivered  to  the  plaintiff.  In  the  present  case, 
it  was  proved  ajQirmatively  and  conclasively  that  the 
possession  had  not  been  delivered,  so  that  the  obliga- 
tion to  pay  the  amount  had  become  absolute. 

Seeing  no  reason  for  disturbing  the  judgment  ap- 
pealed from,  I  am  of  opinion  it  should  be  aflirmed, 
with  costs. 

Tbuax,  J.,  concurred. 


SELIGMAN  ET  AL.  V.  WALLACH,  bt  al. 

N.  Y.    Superior  Court,  Spboial  Term,   October, 

1884. 

§§  24S5,  2436. 

Supplementary  proceedings, — Assignment  far  ben^  qfereditan. 

An  examination  in  snpplementary  proceedings  of  a  debtor,  wlio  has 
made  an  assignment  for  the  benefit  of  creditors,  should  not  be  con- 
fined to  property  acquired  since  the  assignment  It  may  include 
an  inquiry  concerning  his  property,  whether  legal  or  equitable, 
including  property  transferred  to  another  with  the  apparent  intent 
to  hinder,  delay  or  defraud  creditors. 

(Decided  October  28,  1884.) 

Special  proceeding  for  examination  of  jadgment 
debtor. 

The  facts  appear  in  the  opinion. 

Seiigman  d  Seiigman,  for  plaintiffs. 

Richard  S.  Newcamhe^  for  defendanta. 
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O^  Gorman,  J. — Defendants  being  examined  in  snp- 
jilementary  proceedings  under  section  2435  of  the 
Code,  claim  tliat  the  examination  sbonid  be  restricted 
to  questions  relating  to  property  acquired  since  the 
general  assignment  for  the  benefit  of  creditors.  In 
this  assignment  the  wife  of  one  of  the  defendants  and 
the  daughter  of  the  other  defendant  are  preferred  to 
amounts  reaching  in  the  aggregate  $82,000,  constitut- 
ing the  bulk  of  the  assets  of  the  defendants.  I  do  not 
think  that  such  a  restriction  would  be  proper.  The 
sections  of  the  Code  authorizing  the  examination  of  a 
judgment  debtor  provides  that  he  may  be  required  to 
attend  and  be  examined  *^  concerning  his  property" 
(§§  2436,  2436).  The  attitude  of  the  parties  in  such 
cases  is  this :  The  creditor  has  exhausted  the  ordinary 
remedies  and  means  to  collect  his  debt— by  judgment 
and  execution — neither  the  sheriff  nor  he  can  discover 
any  property  subject  to  levy  without  examination  of 
the  debtor  himself.  The  law  gives  the  creditor  the 
right  to  examine  the  debtor  ^'concerning  his  prop- 
erty," meaning  thereby  such  property  as  could  not  be 
discovered,  and  which  has  been  overlooked  or  hidden 
or  put  beyond  the  reach  of  creditors.  It  is  an  inquis- 
itorial proceeding  and  was  meant  to  be  so. 

An  assignment  for  the  benefit  of  creditors,  so  called, 
is  too  frequently  an  expedient  of  dishonest  debtors 
and  in  order  to  hinder,  delay  and  defraud  creditors, 
and  when  made  with  that  intention,  the  title  to  the 
property  does  not  vest  in  the  assignee,  but  is  still,  in 
equity,  the  property  of  the  debtor  and  subject  to  levy 
under  execution.  The  claim  that  the  mere  fact  of  the 
debtor's  having  made  ageneral  assignment  of  his  prop- 
erty, stops  all  further  inquiry  on  the  part  of  the  cred- 
itor in  these  proceedings,  seems  to  me  untenable  and 
inconsistent  with  the  manifest  purpose  of  these  pro- 
ceedings. Such  seems  to  be  the  opinion  of  the  court 
of  appeals  in  Lathrop  v.  Clapp  (40  N.  Y.  33).    In  Me- 


234  CIVIL    PROCEDURE    REPORTS. 

Seligman  «.  Wallach. 

chanics'  and  Traders'  Bank  v.  Healy  (14  N.  F.  Weekly 
Digest^  120),  the  creditor  was  allowed  to  show  by  ex- 
amination of  the  debtor  in  supplementary  proceedings 
that  a  purchase  of  the  debtor's  property  was  not  made 
in  good  faith.  Property  of  the  judgment  debtor, 
which  had  become  vested  in  the  assignee  under  a  valid 
agreement,  cannot,  of  course,  be  reached  by  these  pro- 
ceedings. It  had  ceased  to  be  the  property  of  the 
debtor.  But  if  the  assignment  bears  on  its  face,  or  in 
Che  circumstances  of  its  execution,  any  of  the  ordinary 
and  manifest  indications  of  fraud,  then  by  examination 
of  the  judgment  debtor  it  can  be  shown  that  the  as- 
signment is  not  valid.  The  question  whether  or  not 
the  assigned  property  is  not  still  the  property  of  the 
debtor  is  in  doubt,  and  the  examination  may  be  di- 
rected to  that  inquiry. 

The  provisions  of  section  2460  of  the  Code,  which 
protect  the  judgment  debtor  against  the  use  of  his  evi- 
dence of  his  own  complicity  with  any  fraudulent  trans- 
fer of  his  property  in  criminal  proceedings  against 
him,  seemed  further  to  sustain  the  opinion  I  have 
above  expressed,  and  I  hold,  for  the  purposes  of  this 
motion,  that  the  examination  of  the  defendants  in  this 
case  must  not  be  restricted  to  property  acquired  by 
them  since  the  assignment,  but  may  cover  an  inquiry 
** concerning  their  property"  whether  equitable  or 
legal,  including  their  property  transferred  to  another 
with  the  apparent  intent  to  hinder,  delay  or  defraud 
their  creditors.  The  scope,  and  extent,  and  nature, 
and  mode  of  that  examination  mnst  be  subject  to  the 
control  and  direction  of  the  judge  or  referee  before 
whom  the  examination  is  taken. 
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TAYLOR,  Respondent,  v.  MELDRUM,  Appellant. 

SuPBEMfi   Court,  Fourth   Department,  General 
Term,    October,  1888. 


Iftidsnce, — Trntimowy  astopertonal  tran$aetion  hetwMn  a  party  and  a 
deeeated  permm  through  whom  both  parties  claim. 

Where  the  principal  qaestion  in  controversy  in  an  action  was  whether 
a  certain  transfer  of  personal  property  from  one  D.,  deceased  at  the 
time  of  the  trial  of  the  action,  to  plaintiff,  was  fraudulent  and 
▼oid,  to  which  the  defendant  claimed  title  by  virtue  of  a  sale  un- 
der an  execution 'against  D., — Beld,  that  evidence  by  plaiutiS  ns  to 
personal  transaction  between  himself  and  the  deceased  was  inad- 
missible ;  that  the  fact  that  such  testimony  merely  reiterated  evi- 
dence previously  given  by  the  witness  did  not  overcome  the  objec- 
tion, when  such  evidence  was  drawn  out  either  by  the  plaintiff's 
counsel  in  the  face  of  objections  interposed  by  the  defendant,  or  on 
cross-examination  as  to  matters  stated  by  the  witness  on  his  direct 
examination,  or  it  did  not  appear  until  cross-examination  that  it 
related  to  personal  transactions  with  the  deceased. 

(Decided  January,  1884.) 

Appeal  from  a  judgment  entered  in  Onondaga 
county,  April  25,  1883,  on  the  report  of  a  referee. 

In  March,  1876,  the  plaintiff,  then  and  now  a  com- 
mercial traveler  for  a  tobacco  house,  bought  at  sher- 
iffs sale  the  stock  of  liquors  of  one  Downing,  a  liquor 
dealer.  Downing  was  thereupon  made  the  agent  of 
Tiaylor  for  the  sale  of  those  goods  and  other  goods 
bought  by  Taylor.  Downing  acted  as  such  agent 
down  to  July  28, 1878.  In  May,  1878,  Downing  moved 
Taylor's  and  his  own  goods  into  his,  Downing' s,  barn, 
and  while  they  were  there  they  were,  levied  upon  and 
sold  under  an  execution  issued  against  Downing,  and 
defendant  became  the  purchaser  of  them. 


236  CIVIL    PROCEDURE    REPORTS. 

Taylor  o.  Meldram. 

The  opinion  states  farther  facts. 

Sedgwick^  Ames  A  King^  for  appellant 
The  conversation  about  the .  sale  between  Taylor 
and  Downing  was  inadmissible  under  section  829  of 
the  Code.     Section  829  of  the  Code   is  a   limitation 
placed  upon  the  admission  of  any  and  all  evidence 
under  certain  conditions,  and  while  the  evidence  al- 
lowed to  be  given  in  regard  to  the  sale  was  unquestion- 
ably res  gestcBy  yet  it  was  evidence  relating  to  a  trans- 
action between  Taylor  and  Downing,  since  deceased, 
through  whom  both  the  parties  to  this  suit  derive  their 
title,  and  clearly   within  section  829.     The  plaintiff 
was  allowed,  under  proper  objection,  to  testify  as  to  a 
conversation  between  the  deceased  and  the  deputy  re- 
lating   to   a    transaction    between    himself   and    the 
deceased,  and  in  which  he  participated.     This  was 
clearly  an  error.     Kraushaar  v,  Meyer,  72  N.  Y.  602. 
The  evidence  was  incompetent  and  immaterial  for  any 
purpose.    It  was  the  mere  declaration  of  the  vendor 
after  the  alleged  sale  and  after  the  levy  had  been  made. 
Paige  V.  Cagwin,  7  Hill,  361  ;.Cyler  v.  McCarthy,  40 
N.  T.  221. 

Waters^  McLennan  <fe  DiUaye,  for  respondent. 

Smith,  P.  J. — ^The  principal  question  in  controversy 
was  whether  a  certain  transfer  of  personal  i>roperty 
from  one  Downing  to  the  plaintiff,  in  July,  1878,  was 
made  with  intent  to  hinder,  delay  or  defraud  Down- 
ing's  creditors.  Downing  died  after  the  commence- 
ment of  the  suit  and  before  the  trial.  The  plaintiff 
claimed  title  to  the  property  through  said  transfer  and 
the  defendant  claimed  it  by  virtue  of  a  levy  under  an 
execution  issued  upon  a  judgment  against  Downing.  . 

At  the  trial  the  plaintiff  was  examined  as  a  witness 
in  bis  own  behalf.    His  counsel  asked  him  to  state 
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what  occarred  between  him  and  Downing  on  the  27th 
and  28th  of  Jaly  (the  time  of  the  alleged  transfer)  in 
relation  to  the  goods.  The  defendant's  counsel  ob- 
jected to  the  question  as  incompetent  and  inadmissible 
under  section  b29  of  the  Code.  The  objection  was 
overruled,  the  defendant's  counsel  excepted  and  the 
witness  answered,  *'0n  the  28th  I  went  down  there, 
he  got  the  key  and  went  in  and  showed  me  these 
goods.  Downing  said  he  turned  the  goods  over  to  me 
in  satisfaction  of  a  part  of  what  he  owed  me.  We 
stayed  there  a  few  minutes  and  he  wanted  me  to  take 
the  key.  I. said,  I  don't  want  to  carry  it.  He  said  he 
would  take  it  over  and  leave  it  with  Mrs.  Downing." 

The  testimony  was  directly  within  the  prohibition 
of  section  829.  Both  parties  to  the  suit  claimed  to  de- 
rive title  to  the  property  in  dispute  through  the 
deceased,  and  the  testimony  was  given  by  the  witness 
in  his  own  behalf  and  it  related  to  a  personal  transac- 
tion between  the  deceased  and  himself. 

The  respondent's  counsel  suggests  that  the  evidence 
in  answer  to  the  question  merely  reiterated  the  evi- 
dence given  on  defendant's  examination  of  the  witness. 
To  some  extent  that  is  true,  but  in  so  far  as  the  an- 
swer relates  to  the  consideration  for  the  transfer  it  is 
new  matter. 

Besides,  the  testimony  previously  given  by  the  wit- 
ness in  relation  to  the  transfer  was,  for  the  most  part, 
either  drawn  out  by  the  plaintiff's  counsel  in  the  face 
of  objections  interposed  by  the  defendant,  or  on  cross- 
examination  as  to  matters  seated  by  the  witness  on  his 
direct  examination.  Thus  the  witness  was  allowed  to 
testify  on  his  direct  examination  that  on  July  28,  he 
was  the  owner  of  the  property  and  then  took  posses* 
sion  of  it  without  stating  from  whom  or  how  he  ac- 
quired title,  and  the  fact  that  he  derived  title  from 
Downing  did  not  appear  till  he  was  cross-examined. 
Had  that  fact  appeared  on  the  direct  examination  it 
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would  have  furnished  good  ground  for  a  motion  to 
strike  out  the  entire  testimony  of  the  witness  as  to 
his  ownership  of  the  property  on  the  ground  that  it 
was  incompetent  under  section  829  of  the  Code.  And 
the  fact  having  appeared  on  the  cross-examination,  the 
re-examinatiou  on  the  same  subject  was  properly 
objected  to. 

The  defendant  availed  himself  of  the  objection  to 
that  class  of  evidence  at  the  first  opportunity.  When 
the  witness  was  asked  on  his  direct  examination  who 
owned  the  property  on  July  28,  the  defendant's  coun- 
sel asked  the  privilege  of  showing  by  the  witness  who 
owned  the  property  on  July  27  and  previous  thereto, 
and  that  being  denied  him,  he  objected  to  the  form  of 
the  question  and  on  the  plaintiflTs  being  asked  when  ha 
took  possession  of  the  property,  the  defendant  object* 
ed,  on  the  ground  that  a  mere  conclusion  was  called 
for  and  not  the  facts,  but  the  referee  in  his  discretion 
overruled  the  defendant  on  both  points. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered  before  another  referee,  costs  to  abide  events. 

Habpin  and  Babkeb,  JJ.,  concurred. 


VIADEBO  V.  MORTON  and  ANOTHER. 

City  Coubt  of  New  Yobk,  Special  Tebm,  Novem- 
BEB,  1884. 

§§  449,  454. 

Partisa  to  aeUon.-^When  all  the  Migare  in  bond  nut  Meeteary.-^Awitumr 
ter^i  bond. — LiabUUy  of  nintUi.^SuU  en,  b^  uihom  brought. 

An  action  may  be  maintaiaed  by  one  who  baa  lost  his  property  by 
the  dishonest  and  fraudulent  acts  of  an  auctioneer  on  a  bond  given 
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by  the  auctioneer  to  the  Mayor,  &c.  of  the  city  of  New  York,  which 
the  statute  {Laws  of  1833,  chap.  138),  requires  before  a  license 
for  engaging  in  the  busincbS  of  an  auctioneer  can  be  granted, 
and  that  although  there  has  been  no  assignment  of  the  bond  from 
the  Mayor,  etc.  to  the  plain ti£E.  The  bond  was  intended  to  indem- 
nify persons  losing  property  by  the  dishonest  acts  of  the  auctioneer, 
and  tlie  mayor,  etc.  is  merely  their  trustee. 

In  such  a  case  it  is  not  necessary  to  maiit)  all  the  obligors  in  the  bond 
parties  to  the  action,  but  the  plaintiff  may  select  as  defendants  any 
or  all  of  the  parties  liable  upon  the  bond. 

The  conversion,  by  an  autioneer,  of  property  or  the  proceeds  of  prop- 
erty given  to  him  for  sale  isa  **  fraudulent  and  dishonest  practice'' 
within  the  meaning  of  the  bond  which  the  law  requires  an 
auctioneer  to  give  before  can  engage  io  that  business  in  the  city 
of  New  York. 

(Decided  Kavember  12,  1884.) 

Demurrer  to  a  complaiat  on  the  groand  of  noo* 
joinder  of  parties,  and  that  it  does  not  state  faots 
sufficient  to  constitute  a  cause  of  action. 

This  action  was  brought  against  the  sureties  in  a 
bond  given  by  an  auctioneer  to  tbe  mayor,  aldermen 
and  commonalty  of  the  city  of  New  York  on  the  grant- 
ing of  a  license  to  him  by  the  mayor  to  engage  in  the 
business  of  an  auctioneer.  The  bond  was  in  the  pen- 
alty of  $2,000,  and  was  conditioned  to  pay  all  damages 
caused  by  the  fraudulent  and  dishonest  practices  of 
the  auctioneer  in  his  said  business.  The  plaintiff 
asserts  that  the  auctioneer  converted  certain  property 
and  appropriated  the  proceeds  of  certain  other  prop- 
erty belonging  to  the  plaintiff,  which  was  given  to  him 
.  for  sale.  The  auctioneer  was  not  made  a  party,  and  it 
did  not  appear  that  the  bond  given  by  him  had  been 
assigned  to  plaintiff. 

Other  facts  are  stated  in  the  opinion. 

Langhein  Bros.  <fe  8on^  for  plaintiff. 
if.  E.  FaTThsworthy  for  defendant 
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Bbownb,  J. — The  questions  involved  arise  upon 
demurrer  to  the  complaint. 

Section  454  of  the  Code  of  Civil  Procedure  permits 
an  action  upon  a  written  instrument  to  be  maintained 
against  persons  severally  liable  upon  the  same  instru- 
ment, and  any  or  all  of  such  persons  may  be  included 
as  defendants  in  one  action.  This  section  re-enacts 
those  portions  of  section  120  of  the  Code  of  Procedure 
which  relate  to  the  questions  involved  here.  That 
section,  so  far  as  it  affects  the  right  to  maintain  an  ac- 
tion in  the  form  as  is  claimed  here,  received  a  con- 
struction in  the  court  of  common  pleas  in  the  case  of 
Field  V.  Van  Cott  (5  Dalj/y  308),  where  two  only  of  the 
obligors  upon  a  bond  were  sued — the  third  and  princi- 
pal in  the  bond  being  omitted.  The  court  held  that 
the  action  was  maintainable ;  that  the  common  law 
rule  was  abrogated  by  the  Code  of  Procedure  (§  120), 
and  the  plaintiff  could  select  as  defendants  in  the  same 
action  any  or  all  of  the  parties  liable  upon  the  same 
written  instrument.  I  find  no  distinction  between  that 
case  and  the  case  at  bar.  It  follows  that  the  first 
ground  of  demurrer  must  be  overruled. 

The  second  ground  of  demurrer  presents  two  ques- 
tions : 

I.  It  is  not  alleged  in  the  complaint  that  the  de- 
fendant Stacom,  who  appears  and  demurs,  is  guilty  of 
any  of  the  wrongful  acts  complained  of  as  the  cause 
of  damage  to  the  plaintiff  and  constituting  the  alleged 
cause  of  action. 

II.  That  the  plaintiff  cannot  maintain  the  action 
because  title  to  the  bond  is  not  shown  in  him  by  as- 
signment from  the  mayor,  aldermen  and  commonalty, 
&c.,  or  leave  to  sue  thereon  first  obtained  from  the 
court. 

No  provision  of  statute  law  exists  specially  applic- 
able to  this  bond,  which  requires  a  person  damnified 
by  a  breach  of  its  conditions  to  first  obtain  an  assign- 
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ment,  o):  special  leave  to  sue,  before  he  can  maintain 
his  action.  Consequently  we  are  relegated  to  existing 
j|;eiieral  provisions  of  law  to  determine  whether  the 
action  can  be  maintained  by  such  person  without  such 
assignment,  or  leave  being  fltst  obtained. 

In  this  connection  we  mttst  regard  the  mischief 
which  it  was  intended  to  remedy,  and  the  abuses  which 
it  meant  should  be  abated  by  the  enactment  of  the  law 
which  required  the  giving  of  a  bond  by  an  auctioneer 
before  he  could  lawfully  pursue  his  calling  as  such, 
within  the  city  of  New  York  {Laws  of  1863,  chapter 
188).  The  preamble,  section  1,  of  the  act  recites  the 
CQUstenM  of  an  evil  among  certain  persons,  whereby 
others  by  the  fmudulent  and  deceitful  practices  and 
dishonesty  of  those  persons  are  deprived  of  their  prop** 
tf  ty.  The  second  section  defines  cel*tain  penalties  to 
be  imposed  upon  such  persons  who  obtain  money, 
goods  or  other  property  from  persons  designedly,  and 
with  intent  to  defraud  such  other  persons.  The  third 
section  requires  a  license  to  be  obtained  from  the  may- 
or before  a  person  can  engage  in  the  business  of  an 
auctioneer,  such  license  to  be  granted  upon  filing  a 
bond  with  sureties  in  the  penalty  of  $3,000.  The 
fourth  section  provides  for  a  hearing  before  the  mayor, 
of  charges  of  violations  of  the  act,  and  vests  him  with 
power  to  revoke  licenses,  commit  the  offender  for  trial 
ttid  to  declare  the  bond  forfeited. 

It  is  my  duty  to  give  such  a  construction  to  the  act 
as  will  suppress  the  mischief  and  advance  the  remedy. 
The  intention  of  the  lawgiver  is  to  be  deduced  from  a 
view  of  the  whole  and  every  part  of  the  statute,  taken 
Md  compared  together. 

The  language  of  the  above  act  leaves  little  room  for 
argument  as  to  its  meaning,  intent  and  effect.  Its  va- 
rious provisions  are  in  harmony  with  the  intent  of  the 
legislature  to  give  the  fullest  and  most  ample  security 
to  the  public,  who  might  deal  with  persons  licensed 
Vol.  VI.— is 


^•242  CIVIL    PROCEDURE    REPORTS. 

Viadero  v.  Morton. 

to  parsae  a  calling  in  this  city,  which  the  act  in  effect 
declares  was  abased  by  vicious  x>er8on8,  who  resorted 
to  many  subtle  methods  to  deprive  others  of  their 
property.  Oare  should  be  taken,  where  violations  of 
the  provisions  of  the  act  were  established,  that  all  the 
remedies  provided  by  law  should  be  applied  when  in- 
voked by  a  person  defrauded.  While  the  act  provided 
penalties  for  the  violation  of  its  provisions  which  af- 
fected the  personal  liberty  of  the  violator,  it  was  also 
the  clear  intention  to  provide  for  the  material  and 
beneficial  security  of  persons  dealing  with  the  auction- 
eer, who,  by  his  fraudulent  and  dishonest  practices, 
were  deprived  of  their  property.  To  give  effect  to  the 
act  and  invoke  the  safeguards  by  it  established,  it  is 
consistent  with  fair  interpretation  to  hold  that  the  cu- 
mulative remedies  contained  therein  are  susceptible  of 
being  exercised,  when  occasion  requires,  independ- 
ently of  each  other.  The  remedy  of  imprisonment  as 
a  punishment  for  the  violation  of  the  peace  and  dig- 
nity of  the  state  or  the  proceedings  to  be  taken  before 
the  mayor,  do  not  impair  the  right  of  a  person  damni- 
fied to  pursue  his  remedy  upon  the  bond  to  recover 
damages  incurred  for  breach  of  its  condition. 

If  the  foregoing  conclusions  are  correct,  that  the 
bond  was  intended  to  indemnify  x>ersons  who  lost  their 
property  by  reason  of  the  dishonest  practices  of  the 
auctioneer,  it  seems  to  me  that  there  can  be  no  doubt 
as  to  the  right  of  the  plaintiff  to  maintain  an  action 
upon  the  bond  without  assignment  from  the  mayor, 
aldermen  and  commonalty,  &c.  It  is  true  that  no 
provision  is  made  in  the  act  as  to  who  shall  be  named 
obligees  in  the  bond,  nor  where  it  is  to  be  filed,  but  as 
its  execution  and  filing  are  made  conditions  precedent 
to  the  applicant  obtaining  a  license  from  the  mayor  to 
engage  in  the  business  of  an  auctioneer,  he  (the  may- 
or) is  impliedly  authorized  to  receive  the  bond  and 
nominate  the  obligees.    Where  the  law  vests  the  poww 
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in  an  officer  it  imposes  the  duties  incident  to  that 
X)ower.  It  gave  the  mayor  the  power  to  issue  the 
license  in  the  name  of  the  corporation  of  which  he  was 
at  the  time  chief  executive  officer.  In  taking  the  bond 
the  mayor  acted  as  a  public  official  and  exercised  the 
XK>wer  vested  in  him  by  law  in  harmony  with  the  im* 
plied  duty  that  powers  of  the  nature  conferred  should 
be  exercised  in  the  name  of  the  beneficiary  which,  in 
this  instance,  was  the  city  of  New  Tork  in  its  corpor- 
ate name.  Aside  from  the  legal  implication  resolved 
from  the  power  vested  in  the  mayor  to  issue  the  license 
upon  condition  of  the  giving  of  the  bond,  the  defend- 
ants are  precluded  from  questioning  the  authority 
under  which  the  mayor  acted  in  receiving  the  bond  in 
the  form  he  did.  Before  their  principal  could  act  as 
auctioneer,  a  license  was  necessary.  The  mayor  could 
not  issue  it  without  the  bond.  It  was  delivered  in 
compliance  with  the  legal  right  to  demand  it,  con- 
ferred by  the  law  under  which  it  was  given.  The 
sureties  permitted  their  principal  to  possess  himself 
of  the  right  to  pursue  his  calling.  He  did  so,  and  then 
violated  his  obligation.  It  is  now  too  late  to  question 
their  liability  (Supervisors  Rensselaer  v.  Bates,  17  If. 
r.  246 ;  People  v.  Norton^  9  N.  T.  178). 

While  the  bond  was  taken  by  the  mayor,  &c.,  as 
obligees,  and  nominally  as  beneficiaries,  it  was  only  as 
trustees  of  an  express  trust  for  the  benefit  of  any  per- 
son injured  by  breach  of  its  condition.  The  plaint- 
.  iff  in  his  complaint  charges  that  the  auctioneer  con- 
verted certain  property,  &c.  ;  appropriated  the  pro- 
ceeds of  certain  other  property  sold  by  him  which  be- 
longed to  plaintiff  and  was  given  to  the  auctioneer  for 
sale.  It  is  charged  that  such  acts  on  the  part  of  the 
auctioneer  were  "  fraudulent  and  dishonest  practices,'' 
and  within  the  provisions  of  the  bond.  In  this  con- 
clusion I  concur.  The  demurrer  admits  the  facts. 
The  complaint  shows  that  the  plaintiff  was  injured  by 
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Abe  acts  of  ^e  juiotiaiieer,  secured  against  by  the  bond, 
And  that  he  is  entitled  to  the  proceeds  of  the  recovery 
li^rein.  No  inteinst  in  the  result,  because  of  the  spec- 
ial breach  charged  is  shown  to  be  in  the  mayor,  &o. 
The  plaintiff  is  the  real  and  only  party  in  interest,  and 
4he  action  is  properly  brought  in  his  name  {Code  Cinil 
JPto,  %  440),  The  seotioa  referred  to  permits  an  action 
Ao  be  brought  by  the  trustee  of  an  express  trust  for 
4lie  ben^fit'Of  ius  ^'cestoi  que  trust,"  but  it  does  noi; 
preclude  the  xeal  par^y  in  interest  from  suing  to  en- 
force the  liability  incurred  by  the  obligors.  The  fol- 
^  lowing  cases  fully  illustrate  the  proposition,  and  ref* 
«rence  to  them  is  .made  without  farther  comment 
<Cadler  il  Curry,  44  ff(m.  Pr.  849 ;  Williams  d.  Kier- 
Aan,  £6  Hwiy  368). 

It  bevQg  ehown  that  the  cause  for  which  the  plaint- 
iff seeks  a  recovery  is  within  the  terms  of  the  obligation 
lurovided  against  and  that  the  action  is  maintainable 
as  brought,  the  defendants  are  liable  for  damages  for 
the  breach,  without  recourse  having  been  first  had 
against  the  prmcipal.  The  condition  of  the  bond  is 
ihat  the  principal  ^'ehall  refrain  from  all  fraudulenti 
deceitful  and  dishcmest  practices.'  The  principal  did 
not  refrain,  but  practiced  them.  The  sureties  make 
(themselves  privies  to  the  acts  of  the  principal  when  he 
does  that  which  they  all  agree  he  will  not  do,  and  they 
are  bound  to  the  same  extent  that  he  would  be. 

Demarrer  overruled ;  judgment  for  plaintiff,  with 
leave  to  the  defendant  to  answer  over  within  six  day% 
apon  payment  of  trial  fee  of  an  issue  of  law. 
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SUBBOGATS'S  COITRT,  NeW  ToRK  CoCNTT,  NoVEMBEB, 

1884. 

§2743. 

8tirro(^at$.^^uri$iuiian  of^  to  determine  righte  of  leffoteee. 

The  surrogate  has  jurisdiction  upon  the  settlement  of  the  accounts 
of  an  executor  to  fix  and  determine  the  rights  of  all  who  claim,  at 
legatees,  under  the  will  of  the  testator,  notwithstanding  that  the 
Talidity  of  some  of  the  legacies  is  attacked.*  [*] 

Fraenznick  «.  M{Uer-(l  Dem,  136),  orerruled;  [*]  Matter  of  Yerplancft 
(91  jy.  r.  439);  [«,*]  Riggs«.  Cragg  (89  JV.  T.  479);  [»]  Purdy  vi 
Hayt  (92  Id.  446)  [•]  followed;  Fiester  «.  ^epard  (92.  JK  Y.  2S1\ 
not  followed.  ['] 

{pecided  I^ember  20,  1884.) 

Proceedings  for  the  settlement  of  the  accounts  of 
an  executor. 

Sufficient  facts  are  stated  in  the  opinion. 

O.  W.  Van  VoorhiSj  tor  executor. 

Lemuel  Skidmore  and  Abner  C.  Th&mas^,  for  lega- 
tees. 

Rollins,  S.-^This  testator,  by  one  of  the  clauses 
in  the  second  article  of  his  will^  gives  five  hundred 
dollars  ^^  to  the  trustees  of  the  Second  avenue  M.  K 
Church,  corner  of  One  Hundred  and  Nineteenth  street, 
toward  paying  oflf  the  debt  of  the  church."  By  the 
same  clause,  also,  he  gives  ^^to  the  managers  or  trus- 
tees of  the  Methodist  City  Mission  $500."  His  execu- 
tor having  filled  an  account  of  his  administratioUt  now 

*To  the  aaoir effect,  Batata  of  Oner,  4  Jf;  F.  C^.  Ffo*  1991   Q<mJt/nk^ 
In  re  Brown,  8  Id.  89. 
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seeks  to  enter  a  decree  for  its  judicial  settlement ;  but 
he  attacks  tbe  validity  of  both  the  above  named  lega- 
cies, and  suggests  that  the  surrogate,  for  lack  of  juris- 
diction to  determine  the  questions  thus  raised,  should 
direct  the  accounting  party  to  retain  in  his  hands  a 
sum  sufficient  to  meet  any  demands  growing  out  of 
these  bequests,  that  may  be  successfully  prosecuted 
in  a  competent  tribunal. 

He  claims  that  the  bequest  first  named  is  ineffective 
by  reason  of  the  fact  that  the  church  in  One  Hundred 
and  Nineteenth  street  is  not  now  in  debt,  and  was  not 
in  debt  when  the  testator  died.  He  claims  also  that 
there  is  no  existing  person  or  institution  bearing  the 
name  of  **  Methodist  City  Mission,"  and  none  which 
is  competent  to  take  the  bequest,  whereof  the  will 
makes  the  Methodist  Oity  Mission  the  beneficiary. 

It  is  insisted  in  behalf  of  the  parties  respectively 
claiming  as  legatees  that  the  surrogate  is  fully  author- 
ized by  the  Code  of  Civil  Procedure  to  determine  these 
disputed  questions. 

Section  2743  of  that  Code  provides  that,  ^^  Where 
an  account  is  judicially  settled  as  prescribed  in  this 
article,  and  any  part  of  the  estate  remains  and  is  ready 
to  be  distributed  to  the  creditors,  legatees,  next  of  kin, 
husband  or  wife  of  the  decedent,  or  their  assigns,  the 
decree  must  direct  the  payment  and  distribution  there- 
of to  the  persons  so  entitled,  according  to  their  re- 
spective rights." 

The  section  further  declares  that,  "Where  the 
validity  of  a  debt,  claim  or  distributive  share  is  not 
disputed  or  has  been  established,  the  decree  must  de- 
termine to  whom  it  is  payable,  the  sum  to  be  paid  by 
reason  thereof,  and  all  other  questions  concerning  the 
same." 

In  the  case  of  Fraenznick  v.  Miller  (1  Dem.  136-161) 

[']    I  contrasted  the  section  just  quoted  from  the  Code 

with  the  statutory  provision  which  it  had  supersed- 


CIVIL    PROCEDURE    REPORTS.  ^  247 


^ 


Estate  of  York. 


ed,  namely,  section  71,  title  3,  chapter  6,  part  2  of  the; 
Revised  Statutes  (3  Banks'  6th  ed.  104).  I  referred  to 
the  fact  that  while  by  the  earlier  provision,  the  right 
of  determining  all  questions  concerning  any  debt, 
claim,  legacy,  bequest  or  distributive  share,  had  been 
conferred  upon  the  surrogate,  the  authority  of  that 
officer  to  make  such  determination  is  limited  by  the 
later  statute  to  ^^  debts,  claims  or  distributive  shares 
whose  validity  is  not  disputed  or  has  been  estab- 
lished." 

Because  of  this  fact,  and  because  of  the  fact  that 
Mr.  Commissioner  Throop  had  declared  in  his  edition 
of  the  Code  by  a  note  to  the  very  section  under  con- 
sideration, that  it  was  the  purpose  of  the  codifiers  to 
bring  the  letter  of  the  new  enactment  into  unmistaka- 
ble conformity  with  the  construction  that  the  courts 
had  put  upon  the  old,  I  felt  bound  to  hold  in  Fraenz- 
nick  V.  Miller,  that  whenever  an  executor  or  adminis- 
trator should  dispute  the  validity  of  a  demand  against. 
his  decedent's  estate,  whether  such  demand  should  be 
made  in  behalf  of  one  claiming  as  creditor,  or  as  lega- 
tee, or  in  any  other  capacity  whatsoever,  the  authority 
of  the  surrogate  in  the  premises  would  be  straightway 
suspended,  and  would  remain  suspended  until  the 
validity  of  such  demand  should  have  been  passed  upon 
by  some  tribunal  of  competent  jurisdiction,  and  by 
some  other  tribunal,  of  course,  than  the  court  of  the 
surrogate. 

While  this  interpretation  was,  in  my  judgment, 
unavoidable,  I  adopted  it  with  no  little  reluctance,  and 
am  glad  to  find  what  seems  to  me  abundant  warrant 
for  abandoning  it,  in  certain  recent  decisions  of  the 
court  of  appeals. 

In  Matter  of  Verplanck  (91  N.  T.  439),  where  ques- 
tions similar  to  those  here  presented  were  under 
17]    consideration.    Eabl,  J.,  pronouncing  the  unan^ 
imous  opinion  of  that  court,  declared  that  surro- 
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gates  ''  mwt  hjave  jariadictiou  to  coastrn^  wills,  so  far 
at  least  as  is  needful  to  determine  to  whom  legacies 
sball  be  paid.''  Referring  to  the  then  leoeot  decision 
iu  Riggs  «.  Cragg  (89  iV^.  Y.  479),  he  added:  '^  Wa 
were  unanimously  of  the  opinion  that  they  possessed 
such  a  power  uoder  the  Revised  Statutes  before  the 
Code  of  Civil  Prooedure,  and  it  was  clearly  not  the 
inientioTi^  qf  the  Code  to  narroio  or  diminish  thejtiris- 
diction  qf  surrogates^  but  ratJier  to  enUirge  ity  By 
the  words  italicised,  taken  in  connection  with  their 
context,  I  understand  that  the  propositions  declared 
in  Rlggs  9.  Cragg,  respecting  the  jurisdiction  of  sur- 
rogates upon  final  accountings,  tJiough  those  proposi- 
tions in  terms  relate  only  to  cases  arising  under  the 
Revised  Statutes,  are  pronounced  to  be  equally  applic- 
able to  cases  arising  under  the  Code. 

In  Rigga  d.  Cragg,  a  person  claiming  as  legatee 

sought  tp  enforce  from  his  testator's  executors  the 
[*]    payment  of  a  disputed  legacy.    There  were  divere 

I)ersons  interested  in  the  estate,  whose  rights  would 
be  affected  by  the  enforcement  of  a  decree  in  the  peti- 
tioner's favor.  None  of  these  i)ersons  were  cited  or 
had  appeared  as  parties  to  the  proceeding.  Comment- 
ing upon  this  fact,  Anpbbws,  J.,  pronouncing  the 
opinion  of  the  court,  said  :  ''When  the  surrogate  can 
see  that  other  persons  claim,  or  may  claim  the  same 
thing  as  the  petitioner,  and  that  a  real  question  is  pre- 
sented as  to  the  right  of  several  persons  to  the  legacy 
or  fund,  natural  justice  requires  that  he  should  not 
proceed  to  a  determination,  without  the  presence  of  all 
the  parties  who  may  be  affected  by  the  adjudication. 
The  statute  provides  for  bringing  in  all  the  parties  in 
interest  on  the  final  accounting,  and  in  that  proceeding 
jurisdiction  is  conferred  to  settle  and  adjust  conflicting 
rights  and  interests." 

The  learned  justice  subsequently  referred  to  the  oft^ 
cited  decision  in  Bevan  v.  Cooper  (72  N.  F.  317)|  and 
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after  saggesting  that,  upon  the  reported  facts  of  that 
case,  there  seemed  to  have  been  no  necessity,  as  inci- 
dent to  the  accounting  or  distribation,  for  the  surro- 
gate to  assume  the  power  of  interpretating  the  testae- 
tor's  will,  added  :  "  It  is  doubtless  true  that  a  surro- 
gate has  no  general  jurisdiction  in  the  construction  of 
wills,  but  where  the  right  to  a  legacy  depends  upon  a 
question  of  construe tion,  it  must  be  determined  before 
a  decree  for  distribution  can  be  made.  The  surrogate 
has,  we  think  jurisdiction  ....  upon  a  final  ac- 
counting, where  all  parties  interested  are  before  the 
court,  to  determine  such  construction  as  incident  to 
the  authority  to  make  distribution." 

In  "Matter  of  Verplanck"  (supra),  the  court  of 
appeals  recently  upheld  a  surrogate's  authority  to 
[*]    determine,  upon  an  executor's  accounting,  whether 
k  provision  in  a  testator's  will  should  be  deemed 
invalid  as  involving  a  suspension  of  the  power  of  alien- 
ation, and  whether  by  another  provision  directing  dis- 
ribution  of  a  portion  of  his  estate,  the  testator  in- 
tended a  distribution  per  stirpes  or  one  per  capita. 
The  opinion  of  Kuger,  Ch.  J.,  in  Fleeter  v.  Shep- 
ard   (92  iT.    T.   251X    contains  intimations    that 
[*]    are  not,  perhaps,  in  thorough  harmony  with  the 
doctrine  of  the  two  cases  last  cited,  bat  the  doc- 
trine has  been  still  more  recently  reasserted  by 
[•]    the  court  of  last  resort  (Andrews,  J.,  pronounc- 
ing its  opinion)  in  Purdy  v.  Hayt  (92  If.  T.  446). 
Upon  the  authority  of  these  decisions,  I  must  deny 
the  motion  of  counsel  for  the  executor,  and,  in  the 
[^    decree  about  to  be  entered,  must  settle  and  deter- 
mine the  rights  of  all  who  claim  as  legatees  under 
the  will.  A  reference  will  be  ordered  for  that  purpose. 
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SlTPBEMB    COUBT,    NeW     YoBK    CoUNTT,    ChAMBEBS, 
NOVEMBEB,  1884. 

« 

§§  8,  11,  14,  864-857,  2285,  2481  subd.  7,  3002. 

Ckmtempt — When  erimiiudy  punitihahU  ewilly. — Form  of  warrarU  of 
commitment.  — Fine. — Seoiew, 

The  refusal  of  a  witness  on  the  trial  of  a  civil  action  or  proceeding  to 
answer  legal  and  proper  questionSy  may  be  paniBbed  as  acivil con- 
tempt, although  the  refusal  was  contumacious  and  might  have  been 
treated  as  a  criminal  contempt. 

Where  the  warrant  committing  a  witness  to  jail  for  contempt  in  refus- 
ing to  answer  certain  interrogatories  propounded  to  her  while  upon 
the  witness  stand  in  a  proceeding  in  a  surrogate's  court,  for  the 
probate  of  a  will,  recited  the  facts  without  setting  out  the  inter- 
rogatories, and  committed  her  until  she  should  answer  ''  such 
legal  and  proper  inteirogatories/'—ife^  that  it  sufficiently  speci- 
fied the  act  or  duty  to  be  perlurmed. 

It  is  not  necessary  to.  insert  the  particular  interrogatories  in  the  war- 
rant for  the  commitment  of  a  witness  for  refusing  to  answer  ques- 
tions in  a  surrogate's  or  other  court  of  record ;  the  rule  is  different 
in  justices'  courts  and  in  certain  proceedings  before  boards,  arbi- 
trators and  committees,  and  even  before  judges  and  referees  where 
they  are  expressly  authorized  by  law  to  hear,  try  and  determine  a 
matter,  and  also,  it  seemSf  where  the  witness  is  proceeded  against  as 
for  a  criminal  contempt  even  in  a  court  of  record. 

The  court  has  jurisdiction  in  civilly  punishing  a  witness  in  a  civil 
action  or  proceeding  for  refusing  to  answer  questions  properly  put 
to  him,  to  impose  a  fine  not  exceeding  the  amount  of  the  complain- 
ant's costs  and  expenses,  and  $250  besides,  although  it  is  not  shown 
that  any  actual  loss  or  injury  has  been  produced  by  the  witness's 
misconduct,  and  where  there  is  an  error  in  the  amount  of  the  fine, 
it  can  only  be  cured  by  appeal  or  motion,  and  cannot  be  reviewed 
upon  hdbe€u  corpus  or  ancillary  certiorari. 

(Decided  November  25,  1884.) 

Motion  on  retarn  of  habeas  corpus  for  the  discharge 
of  the  prisoner. 
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The  prisoner,  Miss  Rebecca  Jones^  was  a  witness  in 
a  proceeding  in  the  surrogate's  court,  New  York  coun- 
ty, for  the  probate  of  the  will  of  one  Lonis  Hammers- 
ley,  deceased.  While  upon  the  stand  certain  questions 
were  put  to  her  which  she  refused  to  answer,  where- 
upon she  was  committed  to  jail  by  the  surrogate,  until 
the  questions  were  answered. 

The  warrant  of  commitment  did  not  set  out  the 
interrogatories. 

Further  facts  are  stated  in  the  opinion. 

WiUiam  H.  Shepard^  for  the  motion. 
FravJclin  Bartlett^  opposed. 

Babbett,  J.— I.  The  prisoner  was  punished  as  for 
a  civil  contempt.  Refusing  to  answer  as  a  witness  is 
none  the  less  punishable  ciyilly  because  the  refusal 
was  contumacious  and  might  have  been  treated  as  a 
criminal  contempt. 

11.  The  warrant  of  commitment  specifies  the  act  or 
duty  to  be  performed ;  namely,  that  the  prisoner  an- 
swer '^  such  legal  and  proper  interrogatories,"  that  is, 
the  legal  and  proper  interrogatories  previously  recited, 
for  refusing  to  answer  which  she  was  committed. 
These  are  the  interrogatories  "which,"  says  the  war- 
rant, "  may  be  propounded  to  her  in  this  proceeding," 
and  in  answering  which  she  may  purge  her  contempt. 

ni.  When  the  party  proceeds  civilly  in  a  court  of 
record  it  is  not  necessary  to  insert  the  particular  inter- 
rogatories in  the  warrant  of  commitment.  The  statute 
only  requires  a  specification  of  the  act  or  duty  to  be 
performed.  {Code^  §  2285.)  The  duty  Here  to  be  per- 
formed by  the  prisoner  is  plainly  stated.  She  is  to 
make  answer  to  the  interrogatories  which  were  pro- 
pounded to  her  upon  the  19th  day  of  May,  1884,  while 
she  was  upon  the  witness  stand  at  a  surrogate's  court 
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held  in  the  city,  and  whieh,  notwithdtaitdiirg  the  direc- 
tion of  the  surrogate,  she  then  and  there  coatnuia* 
eiously  and  aniawf  ally  reposed  to  answer. 

The  rule  is  differeoi  in  jnstices'  coarts  {Codei 
§  3003),  also  in  certain  proceedings  before  boards,  ar» 
bitrators  and  committees  ;  and  e^en  before  judges  and 
referees,  when  they  are  expressly  authorized  by  law 
"  to  hear,  try  and  determine  a  matter."  {Code,  §§  854- 
867.)  It  may  be,  too,  that  the  particular  question 
should  be  inserted  in  the  warrant  where  the  witness  is 
proceeded  against  as  for  a  criminal  contempt,  even  in 
a  court  of  record.  {Code,  §§  8, 11.)  But  I  find  no  author- 
ity requiring  the  particular  circumstances  of  the  offense 
to  be  inserted  in  the  mandate  of  commitment  for  a 
civil  contempt  in  such  a  court.  Under  the  present 
Code  the  surrogate's  court  is  a  court  of  record,  and  a 
surrogate,  in  court  or  out  of  court,  has  i>ower  ta 
**  punish  any  person  for  a  contempt  of  his  court,  civil 
or  criminal,  in  any  case  where  it  is  expressly  prescribed 
by  law  that  a  court  of  record  may  punish  a  person  for 
a  similar  contempt,  and  in  like  manner."  {Code,  §2481, 
sub.  7.) 

ly.  As  to  the  fine.  The  court  had  jurisdiction,  al«- 
though  it  was  not  shown  that  actual  loss  or  injury  had 
been  produced  by  the  prisoner's  misconduct,  to  impose 
a  fine  not  exceeding  the  amount  of  the  complainant's 
costs  and  expenses,  and  $260  besides.  {Code,  §  2286.) 
As  the  amount  allowed  in  the  present  instance  was 
within  the  statutory  power  of  the  court,  the  commit- 
ment is  not  vbid,  and  any  error  can  only  be  cured  by 
appeal  or  motion.  Such  error  cannot  be  reviewed  upon 
habeas  corpus  or  the  ancillary  certiorari.  (People  e» 
rel.  Woolf  V.  Jacobs,  66  JV.  T.  8.) 

The  writ  must  be  dismissed  and  the  prtsoneir 
remanded. 
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IRR,   AS  XZEOUTOB,  ETC.,  BBSPOKDIEirTy  9.  SCHROE- 

DER,  APPELLA^nr. 

OotnfTY  CoTTST,  Ekhb  Cottnty,  Ootobeb,  1884. 

§§  1695,  1699,  2876,  2901,  2902,  2916,  5917,  2920,  2925, 
2933,  3063. 

Juitiee  of  the  peace. — Praviiumdl  remedies  in  eourt  of, — Effect  of  error 
in  replevin  proeees  on  jydgmerU, — Error  in  taoBing  eotAe. 

An  attachoaent,  order  of  arrest  and  writ  of  replevio,  in  a  juatiee'a  court 
are,  sabstantially,  provibioDal  remedies,  [^]  and  as  a  summons  is  is- 
Bued  in  every  case,  the  jurisdiction  of  the  court  does  not  depend  , 
vpoD  tlMir  v«lidity  [*,'']  and  tiiey  may  be  set  aside  and  still  the  ac- 
tion ooDtnuie  to  judgment  if  the  simmiODS  lias  been  properly  issned 
and  served  upon  the  defendant.  [']  If  a  justice  refuses  to  «et  «sid« 
an  irregular. proYisioual  remedy  and  proceeds  to  judgment,  the  a(^ 
pellate  court,  on  appeal,  should  not  reverse  a  correct  and  meritori- 
ous judgment  on  account  of  the  irregular  provisional  remedy,  but 
•bould  merely  set  aside  the  latter.  [**] 

Where,  in  an  action  before  a  justice  of  the  peace,  to  recover  certain 
chattels,  the  itffidavit  and  undertaking  upon  which  a  warrant  to 
replevy  the  chattels  was  issued,  were  insufficient,  and  the  justice 
refused  to  dismiss  the  action  because  thereof,  but  on  a  trial  of  the 
action,  rendered  judgment  in  favor  of  the  plaintiff, — Edd^  on  ap- 
]>eal,  that  the  replevin  should  be  set  aside,  but  as  there  was  nothing 
in  the  case  requiring  a  reversal  of  the  judgment  on  the  merits,  it 
«honkl  be  allowed  to  stand  ;[i'',^*]  that  the  defendants  motion 
ahould  have  been  to  set  aside  the  replevin  process,  not  to  dismiss 
the  action. [",»] 

In  an  action  before  a  justice  of  the  peace,'  the  affidavit  on  which  a 
writ  of  replevin  is  granted,  must  state  the  value  of  the  property  [i] 
and  the  undertaking  given  by  the  plaintiff  must  be  executed  by 
%wo  snretieswPJ 

1b  an  action  to  recover  a  chattel  proof  of  demand  before  the  service 
of  the  papers  on  the  defendant  is  sufficient;  the  action  is  not  com- 
nencod  as  to  him  until  snofa  sernoe.£'J 
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A  ja8tice*8  judgment  abould  not  be  reversed  by  reason  of  an  error  in 

taxing  costs.  {^] 
Fritzev.  Pultz  (2  Jf.  T.  do.  Pro.  142),  not  followed ;[']  McNeaiye. 

Chase  (80  Hun,  491),  followed.  [*] 
(Decide  October  22,  1884.) 

Appeal  from  judgment  rendered  by  a  jastice  of  the 
peace. 

The  opinion  states  the  facts. 

A.  Bartholomew^  for  appellant. 

D.  O.  JacksoUj  for  respondent. 

Hammond,  J. — ^Appeal  from  a  jadgment  of  a  jastice 
of  the  peace  in  an  action  of  replevin. 

This  action  was  brought  by  the  plaintiff  as  execu- 
tor of  the  last  will,  &c.  of  Frederica  Schroeder,  de- 
ceased, to  recover  from  the  defendant  a  shot-gun,  a 
blanket  and  a  small  quantity  of  tobacco,  and  some 
other  small  articles,  which  plaintiff  claimed  belonged 
to  his  testatrix  ;  but  the  value  of  none  of  said  articles 
was  stated  in  the  affidavit,  either  separately  or  in  the 
aggregate,  but  were  found  by  the  jastice  upon  the  trial 
before  him  to  be  of  the  valae  of  $7.26. 

It  must  be  conceded  that  the  affidavit  was  deficient 
in  this  respect,  as  subdivision  6  of  section  1695, 
[*]    Code  of  Civil  Procedure,  especially  provides  that  ' 

the  affidavit  shall  state  the  value  of  the  property, 
and  this  section  is  made  applicable  to  justices'  courts 
by  the  provisions  of  section  2920. 

The  undertaking  was  also  deficient  in  that  it  was 

executed  by  only  one  surety,  and  two  sureties  are 

[*]    expressly  required  by  section  1699,  which  is  also 

applicable  to  these  proceedings  in  justices'  courts 

made  by  section  2920. 

The  appellant  claims  that  the  proofs  show  no  de- 
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mand  made  before  suit  broaght,  and  therefore  the 

[*]    action  could  not  be  maintained,  because  the  de^ 

fendant  was  in  lawful  possession  of  the  property. 

I  cannot  agree  with  him  in  this  conclnsion,  as  the 
proofs  show  conclusively  that  a  demand  was  made  be- 
fore the  service  of  the  papers  upon  the  defendant ; 
and  that  is  sufficient,  because  the  action  was  not  com- 
menced as  to  7^m,  until  the  service  of  the  papers  upon 
him.    {Code  Civ.  Pro.  §  2876.) 

Defendant  also  claims  that  the  judgment  should  be 
reversed  because  the  justice  included  more  than  $6 
costs  in  his  judgment  against  him. 

This  position  cannot  be  maintained,  as  it  was  many 
years  ago  provided  by  statute,  that  a  justice's 
T]  judgment  should  not  be  reversed  by  reason  of  an 
error  in  taxing  costs,  and  such  is  the  law  and  prac- 
tice to-day  ;  but  further  than  this  the  justice's  return 
shows  that  only  $5  was  taxed  in  his  judgment  against 
the  defendant. 

This  brings  us  to  a  consideration  of  the  important 
question  raised  by  this  appeal,  and  that  is  whether  the 
judgment  in  this  case  should  be  reversed  for  the  errors 
of  the  justice,  in  issuing  the  writ  of  replevin,  upon  an 
insufficient  affidavit  and  undertaking,  when  it  is  con- 
ceded that  the  summons  was  properly  issued,  and 
personally  served  upon  the  defendant,  and  proper 
return  thereof,  made  by  the  officer  making  the  service. 

I  have  carefully  read  the  evidence,  and  find  nothing 
in  the  case  calling  for  a  reversal  of  the  judgment  upon 
the  merits,  and  the  foregoing  is  the  only  question  nec- 
essary to  consider  further  upon  this  appeal. 

So  far  as  this  court  is  concerned  the  question  is  a 
new  one,  but  I  am  cited  by  appellant's  counsel  to  the 
case  of  Pritze  v.  Pultz  (2  N.  T.  Civ.  Pro.  142),  which 
is  a  decision  of  the  general  term  of  the  superior  court  of 
Buffalo,  and  which  he  claims  is  decisive  of  the  princi- 
ple which  must  govern  this  case,  although  that  was  a 
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case  of  attachment ;  while  the  counsel  for  the  respond- 
ent  cites  the  case  of  McNeary  v.  Chase  (30  Bun^  491).; 
which  he  claims  is  decisive  of  the  principle  which  must 
govern  and  control  this  case,  although  that  was  an 
action  where  the  summons  issued  by  the  justice  wi^ 
accompanied  by  an  order  of  arrest ;  answering  to  the 
warrant  of  arrest,  under  the  old  practice,  and  which 
decision  is  substantially  contrary  to  the  holding  of  the 
superior  court,  above  stated. 

The  attachment,  the  writ  of  replevin  and  the  order 
of  arrest,  white  taking  the  place  of  the  like  proceed- 
ings under  the  old  practice,  are,  as  now  provided 
[•]  by  the  Code  of  Civil  Procedure,  substantially 
provisional  remedies,  and  constitute  an  entirely 
new  practice  in  justices'  court,  quite  analogous  to 
the  practice  in  courts  of  record  in  such  proceedings. 

I^ow,  as  in  courts  of  record,  a  summons  is  issued 
in  every  case,  and  the  jurisdiction  of  the  court 
["]  does  not  depend  upon  the  validity  of  the  attach- 
ment, or  the  warrant  of  arrest,  or  the  precept  in 
replevin  ;  they  may  be  set  aside,  and  still  the  action 
continue  to  judgment,  if  the  summons  has  been  prop- 
erly issued  and  served  upon  the  defendant.  {Code  Ciw. 
Pro.  §§  2902,  2917,  2933.) 

Provisions  are  also  made  for  motions  by  the  defend- 
ant to  the  justice  to  vacate  or  modify  the  attachment 
{Code,  §  2901),  and  the  order  of  arrest  (§  3916),  and  for 
claiming  a  return  of  the  property  taken  in  replevin 
(§  2926),  in  like  manner  as  in  courts  of  record. 

But,  suppose  that  upon  a  motion  of  this  kind  being 
made,  the  justice  errs  in  his  decision,  and  refuses  to 
vacate  the  attachment,  or  to  set  aside  the  requisition 
in  replevin,  or  the  order  of  arrest,  when  he  ought  to 
liave  done  so ;  or  does  vacate  and  set  them  aside  when 
he  ought  not  to  have  done  so  ;  and  still  proceeds  with 
the  trial,  by  virtue  of  the  jurisdiction  he  has  obtained 
from  the  issuing  and  service  of  the  summons,  and  com- 
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mits  no  other  error ;  what  is  the  remedy  of  the  party, 
against  whom  the  erroneous  decision  was  made  ? 

This  is  the  precise  question  presented  by  this  ap- 
peal. 

It  is  the  prosecution  of  the  action  which  is  the  end 
sought,  and  it  is  the  issuing  and  service  of  the  sum- 
mons which  ^ives  the  justice  jurisdiction  to  attain 
l^]  this  end ;  these  provisional  remedies  are  merely 
incidental  to  the  cause  of  action,  and  the  action 
may  proceed  with,  or  without  them  :  and  the  disposi- 
tion of  any  motion  concerning  them,  can  have  but  lit- 
tle bearing  upon  a  proper  disposition  of  the  cause  of 
action  and  a  proper  tinal  judgment  therein. 

But  the  case  of  Pritze  v.  Pultz,  before  referred  to, 
would  seem  to  hold  that  upon  appeal  from  the 
[*]    judgment,  it  should  be  reversed  for  an  error  of  the 
justice  in  granting  an  attachment  upon  an  insuffi- 
cient affidavit,  although  it  should  be  conceded,  that 
the  judgment  itself  was  proper  and  correct  upon  th^ 
merits:  while  McMeary  z.  Chase,  before  referred 
["]    to,  seems  to  hold  a  contrary  doctrine,  the  judge, 
while  conceding  that  under  the  old  practice  such 
error  would  require  a  reversal  of  the  judgment,  says  : 
"  This  new  provision  is  excellent.     It  obviates  the  ne- 
cessity of  reversing  a  just  judgment  merely  for  some 
little  imperfection  in  the  affidavit  or  undertaking, 
upon  which  an  order  of  arrest  was  obtained." 

These  remarks  apply  with  equal  force  to  an  attach- 
ment or  re{)levin,  and  it  appears  to  me  this  is  the 
['•]    correct  conclusion  to  be  reached  in  applying  these 
new  provisions  of  the  statutes ;  and  not  reverse  a 
correct  and  meritorious  judgment,  where  the  justice 
had  jurisdiction,  and  has  committed  no  error  which 
could  possibly  aflfect  the  merits  of  the  judgment.    But 
in  such  case,  the  motion  should  not  be  to  dismiss 
[**]    the  action,  but  to  vacate  and  set  aside  the  re- 
plevin process,  or  the  attachment  or  warrant  of 
Vol.  VI.— 17 
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arrest  as  the  case  may  be,  which  shall  have  been  issued 
upon  insufficient  papers,  and  leaving  the  action  to 
continue  to  judgment. 

In  this  case  the  defendant  raised  specific  objections 
to  the  papers,  claiming  that  they  were  insufficient 
['']  in  the  particulars  pointed  out,  but  he  asked  too 
much  when  he  asked  the  justice  to  dismiss  the 
action,  and  his  motion  was  properly  denied.  He  should 
only  have  asked  that  the  writ  of  replevin  be  set  aside, 
upon  the  objections  which  he  made  to  the  papers,  and 
thai  motion  might  have  been  granted,  leaving  theao* 
tion  to  continue. 

But  the  justice  having  committed  an  error  in  issu- 
ing his  replevin-precept  upon  papers  which  gave 
["]  him  no  jurisdiction  to  issue  it,  and  the  specific 
objections  having  been  made  by  the  appellant, 
before  the  justice,  to  the  insufficiency  of  the  papers, 
the  replevin  itself  should  be  set  aside,  but  the  judg- 
ment allowed  to  stand. 

The  defendant  may  enter  a  judgment  herein,  modi- 
fying the  judgment  by  setting  aside  the  writ  of  replev* 
in  issued  by  the  justice  and  reversing  his  action  in 
such  writ ;  but  affirming  his  judgment  as  to  the  value 
and  disposition  of  the  property,  with  ten  dollars  costs 
and  three  dollars  disbursements,  making  $13  to  be 
paid  by  plaintiff  to  defendant. 
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WHITE,  Respondent,  v.  RINTOUL,  Appellant. 

Superior  Court  of  the  City  of  Njcw  York,  ChaM^ 
BBRS,  May,  1884. 

§  1362. 

Undertdkivg  an  appecU. — Farm  of,  when  guaranteed  l>y  earparation  a«< 
ihorked  to  guarantee  undertakings. 

Where  an  appellant  gave  an  undertaking  to  stay  proceedings  pending 
appeal,  in  which  the  plaintiff  and  a  company  authorized  to  guaran- 
tee bonds  and  tindertaktngs  by  L&ws  of  1881,  chapter  486,  were 
named  as  obligors,  and  which  was  signed  by  the  plaintiff  and  the 
president  and  secretary  of  the  company,  and  guaranteed  by  tlie 
company,— ^<;Zi,  tJiat  the  said  company  was  not  competent  to 
guarantee  such  an  undertaking  so  as  to  be  accepted  in  place  of  two 
sureties;  that  the  execution  of  the  undertaking  was  insufficient  as 
to  the  said  company;  also  Ileld^  that  the  acknowledgment  of  the 
execution  of  such  undertaking  by  the  president  and  secretary  of 
said  company  in  the  usual  form  of  an  acknowledgment  by  indi- 
viduals was  insufficient. 

{Decided  May  1,  1884.) 

Motion  by  respondent  to  disallow  an  undertaking 
ttnd  guarantee  given  on  appeal. 

The  plaintiff  recovered  a  judgment  in  this  action 
for  $8,667,  from  which  the  defendant  appealed  to  the 
general  term  of  this  court.  To  stay  execution  pending 
appeal,  the  defendant  gave  an  undertaking,  whlch^ 
after  reciting  the  recovery  of  the  judgment,  etc.,  con- 
tinued :  "Now  therefore,  we,  James  Rintoul  [the 
plaintiff],  of  No.  166  West  Sixteenth  street  in  the  city 
of  New  York,  and  The  Fidelity  and  Casualty  Company 
of  New  York,  do  hereby  pursuant  to  the  statute  in 
such  case  made  and  provided,  undertake  that  the  said 
appellant  will  pay  all  costs  and  damages  which  may 
be  awarded  against  said  appellant  on  said  appeal,  not 
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exceeding  five  hundred  dollars,  and  do  also  undertake 
that  if  the  said  judgment  so  appealed  from,  or  any 
part  thereof  be  affirmed,  or  the  appeal  be  dismissed, 
the  said  appellant  will  pay  the  amount  directed  to  be 
paid  by  the  said  judgment,  or  the  part  of  such  amount 
as  to  which  the  said  judgment  shall  be  affirmed,  if  it 
be  affirmed  only  in  part,  and  all  damages  and  costs 
which  shall  be  awarded  against  said  appellant  on  the 
said  appeal. 

** Dated  New  York,  April  12,  1884. 

''J.  RiNTOUL. 

**  Wm.  M.  Richards,  Pres. 
"John  M.  Crane,  Sec'y." 

An  affidavit  of  justification  in  the  usual  form  was 
annexed  signed  by  the  plaintiflf  solely,  wherein  he 
swore  that  he  was  a  ''  house-holder  within  this  state 
.  .  .  worth  the  sum  of  $5,000  over  all  his  debts,"  etc. 

The  acknowledgment  on  the  undertaking  (exclusive 
of  the  notary's  signature),  read  as  follows: 

**  City  and  County  of  New  York,  s$ : 

'*  I  certify,  that  on  this  12th  day  of  April  1884, 
before  me  personally  appeared  the  above  named  James 
Rintoul  and  William  M.  Richards,  Pres't.,  and  John 
M.  Crane,  Sec'y.,  to  me  severally  known  and  known  to 
me  to  be  the  individuals  described  in,  and  who  execu- 
ted the  above  undertaking,  and  they  severally  duly 
acknowledged  to  me  that  they  had  executed  the  same.'' 

Annexed  to  the  undertaking  vras  a  guaranty  en- 
titled in  the  action  of  which  the  following  is  a  copy. 

''  In  pursuance  of  a  provision  of  an  act  of  the  legis- 
lature of  the  stare  of  New  York  entitled  '  An  act  to 
facilitate  the  giving  of  bonds  required  by  law,'  passed 
June  13,  1881,  The  Fidelity  and  Casualty  Company 
of  New  York,  in  consideration  of  one  dollar  to  it  in 
hand  paid,   the   receipt  whereof  is  hereby  acknowl- 
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edged,  hereby  guarantees  the  performance  of  the  cov^ 
enants  and  conditions  of  the  within  undertaking. 

"In  witness  whereof,  the  said  Fidelity  and  Casual- 
ty Company  has  caused  its  corporate  seal  to  be  hereto 
affixed,  and  the  same  to  be  attested  by  the  signature 
of  its  president  and  secretary. 

[L.  8.]  "  Wm.  M.  Richards,  President. 

"  John  M.  Crane,  Secretary." 

"  City  and  county  of  New  York,  ss : 

*'0n  the  12th  day  of  April  1884,  before  me  person- 
ally appeared  William  M.  Richards,  to  me  known, 
who  being  by  me  duly  sworn,  did  depose  and  say,  that 
he  resides  in  the  city  of  Brooklyn,  N.  Y.,  that  he  is 
president  of  the  Fidelity  and  Casualty  Company  of 
New  York,  the  corporation  described  in  and  which 
executed  the  foregoing  instrument ;  that  he  knows  the 
corporate  seal  of  said  company ;  that  the  seal  affixed 
to  said  instrument  is  such  corporate  seal ;  that  it  was 
affixed  by  order  of  the  Board  of  Directors  of  said  com- 
pany, and  that  he  signed  said  instrument,  as  president 
of  said  company,  by  like  authority,  and  that  the  lia- 
bilities of  said  company  do  not  exceed  its  assets  as 
ascertained  in  the  manner  provided  in  section  3,  chaj)- 
ter  486,  of  the  Session  Laws  of  1881. 

[l.  s.]  *'  James  C.  Mkriam, 

**  Notary  Public  New  York  county." 

The  plaintiff  excepted  to  the  sufficiency  of  the  sure- 
ties and  to  the  form  of  the  undertaking,  and  at  the 
time  fixed  for  the  justification  made  this  motion. 

A.  R.  Mobertson  {RohertsoUy  Harmon  &  Cuppia^ 
attorneys),  for  the  motion. 

George  W.  Dillaway  {Davenport  &  Leeds y  attor- 
neys), for  appellant,  opposed. 
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Charles  A.  Pfingsten^  for  The  Fidelity  aad  Casa- 
alty  CoiBpany,  opposed. 

SKDawiOK,  Oh.  J.,  granted  the  motioa,  without 
writing  any  opinion,  and  an  order  was  entered,  the 
conclading  part  of  which  read  as  follows  : 

^^  Ordered,  that  said  ander taking  and  guaranty  be, 
and  they  hereby  are  disallowed,  and  that  the  justifi- 
cation be,  and  it  hereby  is  dismissed,  on  the  ground 
that  said  undertaking  is  not  joint  and  several,  and 
that  said  comimny  is  not  competent  to  guarantee  an 
undertaking  given  by  an  appellant  under  section  1362 
of  the  Code  of  Civil  Procedure,  so  as  to  be  accepted  in 
place  of  two  sureties,  and  that  the  execution  of  the 
undertaking,  not  of  the  guaranty,  is  insuflScient  as  to 
the  Fidelity  and  Casualty  Company,  and  that  the  ac- 
knowledgment appended  to  the  undertaking,  not  that 
appended  to  the  guaranty,  is  insuflBicient  as  to  the 
company. 

^^  It  is  further  ordered,  that  the  appellant  may  have 
three  days  after  the  entry  and  service  of  this  order  to 
give  a  new  undertaking  to  stay  plaintiff's  proceedings, 
such  as  is  required  by  section  1352  of  the  Code  of  Civil 
Procedure,  and  a  guaranty  such  as  is  provided  for  by 
chapter  486  of  the  Laws  of  1881.  That  such  undertak- 
ing may  be  executed  by  two  sureties  without  justifica- 
tion, and  that  upon  proper  justification  by  said  com- 
pany upon  exception  said  bond  will  be  approved." 
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ROSS,  Respondent  v.  WIGG,  Appellant, 

supbeme  codbt,  pourth  department,  general 
Term,  June,  1884. 

§§  660,  686,  719,  844 

AffidatiU  taken  tcWuntt  the  state. —  Who  authorised  to  take. — Form  of 
eertifieate  to, — Attachment . —  Order  of  arrest, —  When  not  vacated 
where  prima  facie  case  made  out. — Contract. — When  not  ad- 
judged illegal. — Doing  business  under  fictitious  name. 

Where  a  motion  to  vacate  an  attach  meat  or  order  of  arrest  is  founded 
only  on  the  original  papers,  the  statements  therein  contained  are, 
for  the  purposes  of  an  appeal  from  an  order  denying  the  motion  to 
be  regarded  as  true,  and  if  they  establish  a  prima  facie  case  against 
the  defendant  he  should  be  requi  red  to  satisfactorily  answer  or  ex- 
plain them  before  asking  that  the  attachment  or  order  of  arrest  be 
set  aside.  [*] 

A  contract  will  not  be  adjudged  illegal  when  it  is  capable  of  a  con- 
struction making  it  valid. ['J 

Where  one  Ross,  a  resident  of  Canada,  for  a  long  time  carried  on 
business  in  this  state  under  the  name  of  Ross  &  Co.,  without  hav- 
ing any  partner,  and  in  that  name  sold  the  business  by  a  written 
agreement,  dated  and  executed  at  Quebec,  Canada,  which  did  not, 
in  terms,  provide  where  it  was  to  be  performed,  but  bound  the 
purchaser  to  **  remit  '*  the  payments  to  be  made,  to  said  Ross, — 
Held,  that  no  place  of  performance  being  fixed,  the  rights  and  lia- 
bilities of  the  parties  under  it  were  to  be  determined  by  the  lex 
loci  eo  contractus ;[^']  that  the  statutes  of  this  state  prohibiting  per- 
sons from  transacting  business  under  fictitious  names,  are  penal  laws 
and  have  no  extra-territorial  force  *,[']  that  if  the  contract  was  valid 
by  the  laws  of  Canada,  where  it  was  made  and  dated,  it  was  valiil 
everywhere ;n  and  the  burden  of  showing  that  it  was  invalid  by 
the  laws  of  that  place  rested  upon  the  one  attacking  its  validity. [^J 

One  who  acquires  property  in  a  business  conducted  under  a  fictitious 
name,  in  violation  of  the  law,  does  not  forfeit  the  property  thereby 
acquired  or  place  it  outside  of  legal  protection  ;[^J  it  is  his,  and  is 
subject  to  sale  and  transfer  by  any  of  the  modes  known  to  the 
usage  of  business.  [^1  Whether  a  contract  for  the  sale  of  property 
80  acquired,  and  providing  for  payment  therefor  by  the  purchaser, 
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made  in  such  fictitious  name,  and  executed  and  to  be  performed 
within  this  state,  would  be  in  valid,  query  f[*] 

The  statute  (Fmwb  0/189%  chap.  281),  prohibiting  the  transaction  of 
business  under  fictitious  names,  does  not  apply  to  commercial  co- 
partnerships located  and  transacting  business  in  foreign  countries, 
and,  it  ieemSy  a  single  person  located  and  transacting  business  under 
a  firm  name  in  a  foreign  country,  is  authorized  to  use  such  firm 
name  in  carrying  on  a  branch  of  that  business  in  this  state. [*] 

By  section  844  of  the  Code  of  Civil  Procedure,  which  provides  for 
the  taking  of  affidavits  without  this  state  to  be  used  within  the 
state,  any  officer  authorized  by  the  laws  of  this  state  to  take  and 
certify  the  acknowledgment  and  proof  of  deeds  without  the  state, 
to  be  recorded  in  this  state,  is  authorized  to  take  an  affidavit  with- 
out the  state  to  be  used  in  an  action  in  this  state. [^]  Follbtt,  J., 
dissenting,  Held,  that  section  844  vested  the  power  of  taking  affi- 
davits to  be  used  in  the  courts  of  this  state,  in  all  officers  of  other 
states  authorized  by  the  laws  of  the  state  of  their  residence,  to  take 
and  certify  the  acknowledgment  and  proof  ofv  deeds  to  be  recorded 
in  the  state  of  the  officer^s  residence,  and  that  the  section  does  not 
authorize  officials  of  other  states  to  take  affidavits  to  be  read  in  the 
courts  of  this  state,  unless  they  arc  authorized  by  the  laws  of  the 
state  of  their  residence,  to  take  acknowledgments  of  deeds  to  bo 
recorded  in  the  state  of  tlicir  residence,  except  in  cases  specially 
authorized  by  statute.  [",^']  The  legislation  on  the  suliject  re- 
viewed. ['*,"] 

A  judge  of  any  court  of  record  within  the  dominion  of  Canada,  being 
authorized  to  take  acknowledgments,  may  take  an  affidavit  to  be 
used  in  a  court  of  this  state.  ['] 

An  officer  taking  an  affidavit  without  this  state  for  use  within  the 
state,  is  not  required  to  state  in  the  jurat  that  he  knows  the  affiant 
or  has  satisfactory  evidence  of  his  identity. [*"] 

Where  an  affidavit  taken  without  the  state  was  accompanied  by  a  cer- 
tificate of  the  clerk  of  a  court  of  record  within  the  county  in  which 
it  was  taken,  that  the  name  of  the  judge  who  took  the  affidavit  was 
to  him  **  well  known  to  be  the  autograph  signature  of  said  judge,'* 
— Hddf  that  this  was  a  substantial  compliance  with  the  statute  re- 
quiring a  certificate  by  tiie  clerk  that  *'  he  ic  well  acquainted  with 
the  luind  writing  of  such  judge  and  verily  believes  his  signature 
genuine,"["]  contra,  Follett,  J.,  dissenting. ['*] 

Instance  of  an  action  in  which  a  prima  facie  case  for  the  granting  of 
a  warrant  of  attachment  and  order  of  arrest,  on  the  ground  that 
the  defendant  was  about  to  dispose  of,  and  remove  from  this  state 
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his  property,  for  the  purpose  of  defrauding  the  plaintiflf,  was  made 
out.[",»] 
{Decided  October,  1884.) 

Appeal  from  an  order  made  at  chambers  in  Oswego 
connty  denying  a  motion  to  vacate  an  order  of  arrest 
and  a  warrant  of  attachment. 

On  the  18th  of  December  1882,  the  plaintiff  resided 
at  Quebec,  Canada,  and  had  for  a  long  time  carried  on 
business  at  that  place  under  the  name  of  '*Ross  & 
Co."  without,  having  any  partner.  For  six  years  prior 
to  that  date  he  had  also  been  engaged  in  the  lumber 
business  at  Oswego,  New  York,  under  said  firm  name, 
having  no  partner  therein.  On  that  day,  at  Quebec, 
Canada,  by  a  written  agreement  then  and  there  dated, 
he  in  the  nanie  of  '*  Ross  &  Co."  sold  said  lumber 
business  at  Oswego,  N.  Y.,  to  the  defendant  for  the 
sum  of  $87,743.32,  of  which  no  part  was  paid  down  or 
secured.  The  defendant,  who  at  the  time  was  the  con- 
^deniial  agent  and  manager  of  the  plaintiff,  agreed  to 
remit  to  him  all  collections  and  receipts  from  said 
business  weekly,  as  fast  as  received.  By  the  terms  of 
the  agreement  he  was  permitted  to  use  not  exceeding 
$8,(K)()  from  such  collections,  to  erect  a  dock,  which 
snm  he  was  to  repay  within  two  years  from  January 
1,  1883,  with  interest  at  seven  percent.,  payable  semi- 
annually, and  a  commission  of  two  and  one  half  per 
cent,  per  annum,  interest  on  the  purchase  price  was  to 
be  computed  every  six  months,  at  the  rate  of  seven 
per  cent,  per  annum,  and  the  whole  amount,  except- 
ing the  eight  thousand,  was  to  be  paid  within  nine 
months  from  January  1,  1883.  The  defendant  was 
also  to  pay  all  of  the  debts  of  the  plaintiff,  contracted 
in  said  business  and  unpaid  at  the  time  of  the  sale. 
Subsequent  to  such  sale,  the  plaintiff  paid  on  account 
of  such  outstanding  debts  two  drafts,  drawn  inNovem- 
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ber  1883,  amounting  to  $6,631.25,  the  defendant  hav- 
ing neglected  and  refused  to  pay  the  same.  Between 
December  21,  1882,  and  June  23,  1883,  the  plaintiff,  by 
the  name  of  "  Ross  &  Co."  accepted,  for  the  accommo- 
dation of  the  defendant,  six  drafts,  amounting  to 
$17,735.23,  and  paid  the  same  as  they  matured  ;  each 
of  the  eight  drafts  above  named  was  drawn,  dated,  and 
made  payable  in  Canada  upon  this  indebtedness, 
amounting  in  all  to  the  sum  of  $111,024.65,  exclusive 
of  the  $8,000  not  yet  due.  The  defendant  paid 
$29,791.21,  the  last  considerable  payment  having  been 
made  August  1,  1883. 

About  the  iirst  of  March  1884,  the  plaintiff  com- 
menced this  action,  which  is  upon  contract,  to  recover 
from  the  defendant  the  balance  unpaid  of  $81,233.44, 
and  upon  a  verified  complaint,  alleging  the  foregoing 
among  other  facts,  and  the  affidavits  of  the  plaintiff 
and  one  Pousette,  setting  forth  said  cause  of  action, 
and  tending  to  show  that  the  defendant  was  about  to 
dispose  of  and  remove  his  propertj%  with  the  intent  to 
defraud  his  creditors,  an  order  of  arrest  and  a  war- 
rant of  attachment  were  granted  by  Justice  Churchill 
on  the  7th  of  March  1884.  The  sheriff  of  Oswego 
county  thereupon  attached  certain  property  of  the  de- 
fendant, but  of  what  value  does  not  appear,  and  on 
the  10th  of  March,  1884,  arrested  the  defendant  and 
confined  him  in  jail  of  said  county,  in  default  of  tlie 
bail  required  by  the  order  of  arrest,  to  wit,  $20,000. 
The  affidavit  of  said  Pousette  was  taken  before  a 
judge  in  Canada,  whose  certificate  was  as  follows,  viz : 

*'The  above  affidavit  was  subscribed  and  sworn  to 
before  me,  the  undersigned,  the  judge  of  the  county 
court  of  the  county  of  York,  the  same  being  a  court 
of  record  of  the  Province  of  Ontario,  having  a  seal  at 
the  court  house  in  Toronto,  Ontario,  this  March  14, 
1884,  signed,  *  John  Boyd,  Judge  C.  C.  C.  Y.'  "  A 
clerk's  certificate  was  attached  in  these  words,  viz: 
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"Dominion  of  Canada,  Province  of  Ontario, county 
of  York,  ss.  I,  Walter  McKinzie,  who  am  a  clerk  of 
the  county  court  of  the  county  of  York  in  said  Prov- 
ince of  Ontario,  hereby  certify  that  said  county  court 
of  the  county  of  York,  is  a  court  of  record  of  said 
Province  of  Ontario,  in  the  Dominion  of  Canada,  and 
that  said  court  has  a  seal ;  that  John  Boyd,  Esq.,  is 
the  judge  of  said  court,  and  that  the  name  of  said 
judge  John  Boyd  subscribed  to  the  above  jurat  is  to 
me  known  to  be  the  autograph  signature  of  said  judge 
John  Boyd, 

**  Witness  my  hand  and  the  seal  of  said  court,  at 
the  city  of  Toronto,  in  said  province  of  Ontario,  this 
March  4, 1884. 

(Signed)  *' Walter  MoKikzie, 

[l.  s.]  Clerk  of  the  County  Court  of  the 

County  of  York." 

On  the  19th  of  March,  1884,  the  defendant  moved 
to  vacate  both  the  order  of  arrest  and  the  warrant  of 
attachment,  upon  the  same  papers  on  which  they  were 
granted,  and  before  the  same  justice  who  granted 
them.  The  motion  was  heard  at  chambers,  March  22, 
and  denied  March  28, 1884,  but  without  prejudice  to 
any  application  that  might  be  made  upon  affidavits  or 
other  proof  to  vacate  said  provisional  remedies,  or  to 
compel  the  plaintiff  to  elect  between  them  under  sec- 
tion 719  of  the  Code  of  Civil  Procedure,  or  to  reduce 
the  amount  of  bail  required  by  the  order  of  arrest.* 

*  Several  grounds  were  considered  in  deciding  the  motion,  and 
urged  in  the  briefs  on  appeal  (vide  extracts  tlierefrom,  mpra),  from  the 
order  setting  aside  the  order  of  arrest  and  warrant  of  attachment, 
which  are  not  referred  to  in  the  opinions  written  at  general  term.  The 
opinion  of  the  judge  who  decided  the  motion  at  chambers  is,  there- 
fore, here  reported. 
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From  the  order  denying  said  motion  the  defendant 
brings  this  appeal. 

George  N.  Burt  and  W.  F.  CogsweU^  for  defend- 
ant, appellant. 

There  is  no  compliance  with  supreme  court  rule 
25;  there  is  no  statement  that  no  previous  applica- 

ROSS  f>.  WIGG. 

SuPREicB  Court,  Oswkgo  County,  Chambers,  March,  1884 

§§  550,  686,  710,  844. 

Attaehmerd, —  Order  of  arrest. — Oroundefor  vacating. — Affidavit  sworn 
to  without  the  state, — Doing  business  under  fictitious  name. 

It  is  not  imperative  that  the  court  vacate  a  warrant  of  attachment  and 
order  of  arrest  because  the  affidavits  on  which  they  were  granted 
do  not  comply  with  the  rule  requiring  a  statement  that  no  prior 
application  has  been  made  for  the  order;  it  is  in  the  discretion  of 
the  court.  [*] 

The  fact  that  a  warrant  of  attachment  or  order  of  arrest  which  suffi- 
ciently states  the  ground  on  which  it  was  granted,  states  in  addi- 
tion, matters  which  are  not  made  grounds  for  its  issue  does  not 
vitiate  it.['] 

An  affidavit  taken  without  the  state  which  is  accompanied  by  a  cer- 
tificate of  a  clerk  of  a  court  of  record  of  the  place  where  it  was 
taken  that  the  name  of  the  judge  who  took  the  affidavit  wns  to  him 
*  **  well  known  to  be  the  autograph  signature  of  said  judge"  is  not 
properly  certified  for  use  in  a  court  of  this  state.  ['] 

An  agreement  or  acceptance  made  in  Canada,  which  violates  the  laws 
of  this  state  against  usury  and  against  the  use  of  the  words  **  &  Co." 
when  not  representing  an  actual  partner,  will  not  be  held  invalid 
unless  invalid  by  the  laws  of  Canada,  and  that  fact  must  be  shown; 
it  will  not  be  inferrred.[*] 

On  an  application  for  an  attachment,  an  affidavit  by  the  plaintiff  that 
**  there  is  now  due  to  deponent  from  said  defendant  on  said  indebt- 
edness over  and  above  all  offsets  and  counterclaims  the  sum  of," 
etc.,  substantially  complies  with  the  requiiemenc  of  section  636  of 
the  Code  of  Civil  Procedure  that  there  must  be  an  affidavit  show- 
ing **that  the  plaintiff  is  entitled  to  recover  a  sum  stated  therein 
over  and  above  all  counterclaims  known  to  him."[^] 

Instance  of  an  action  in  which  the  papers  on  which  an  attachment 
and  order  of  arrest  were  granted,  stated  and  showed  sufficient 
grounds  therefor.  [*] 
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tion  has  been  made  for  such  order  or  warrant,  and  for 
this  omission  they  should  be  set  aside.  See  Code^ 
§  17 ;  Rule  26 ;  Schachne  v.  Kayser,  66  Eow.  Pr.  395. 
The  judge  below  holds  that  a  non-compliance  with  this 

The  discretion  given  in  section  710  of  the  Code  of  Civil  Procedure, 
as  to  vacating  one  of  two  or  more  provisional  remedies  granted  in 
the  same  action,  was  undoubtedly  intended  to  enable  a  court  or 
judge  to  limit  a  party  to  one  or  the  other  remedy  when  either  the 
one  or  the  other  should  appear  to  be  sufficient  to  secure  or  satisfy 
the  plaintiffs  claim,  or  when,  upon  the  case  as  presented  to  the 
court,  it  should  seem  to  be  oppressive  to  allow  both  remedies.  [^J 
{Decided  March  22,  1884.) 

Motion  to  vacate  an  attachment  and  order  of  arrest. 
The  facts  are  fully  stated  in  the  report  of  the  general  term  opin- 
ions, iuprcu 

George  N,  Burt  and  W.  A,  Poueher,  for  the  defendant  and  motion. 

0.  O.  French  and  W.  H.  Kenyan,  for  the  plaintiff,  opposed. 

Chxtrchill,  J. — This  is  a  motion  made  upon  the  original  papers 
to  set  aside  the  order  of  arrest  and  warrant  of  attachment  heretofore 
granted  in  this  action. 

In  deciding  the  motion  no  papers  are  considered  except  those 
upon  which  the  order  and  warrant  were  granted.     Code,  §§  568  -683. 

Among  the  grounds  originally  stated  for  the  motion,  were  some 
relating  to  the  undertakings,  which  have  been  amended  upon  the 
application  of  tiie  persons  executing  them,  which  amendments  seebi 
to  make  the  undertakings  valid  from  the  time  of  their  execution. 
OodCy  §  730. 

These  grounds  were  not  pressed  by  the  counsel  for  the  defeudanjb 
on  the  argument^  and  are  not  considered  now. 

As  to  the  other  grounds  for  this  motion : 

1.  Rule  25  docs  not  make  it  imperative  on  the  court  to  va- 
PJ    cate  an  order  founded  on  affidavits  not  complying  with  the  rule, 
but  leaves  it  to  its  discretion.   Bean  9.  Tounelle,  1 N.  Y.  Civ.  Pro, 
88. 

No  previous  application  is  claimed  to  have  been  made.  The  war- 
rant and  order  benr  the  same  date,  with  the  verification  of  the  com- 
plaint and  all  but  one  of  the  affidavits  used,  making  it  unlikely  any 
previous  application  had  been  made. 

The  delay  in  making  this  motion  may  be  considered.  Altogether 
this  does  not  seem  a  case  for  the  court  in  its  discretion,  on  this  ground 
to  vacate  these  orders. 
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role  was  a  matter  of  discretion,  and  has  exercised 
that  discretion  in  this  case  to  nphold  the  arrest  and 
attachment.  This  discretion  ought  fiat  to  be  exer- 
cised to  sustain  an  order  of  arrest.    This  motion  was 

2.  The  warrant  of  attachment  states  that  the  defendant  '*  has  dis- 
posed of  and  removed  frf>m  this  state,  and  is  about  to  dispose  of  and 
remove  from  this  state  his  property,  .  .  .  for  the  purpose  of  de- 
frauding said  plaintiff.*^ 

The  order  of  arrest  states  that  the  defendant  "  is  about  to  dispose 
of  and  remove  from  this  state  bis  property,  ...  for  the  purpose 
of  defrauding  said  plaintiff.'* 

Each  of  these  is  a  ground  for  the  warrant  or  order  stated  in 
[*]    the  language  of  the  Code,  and  tlierefore,  I  think,  sufficiently 
stated.     Code,  {  550,  sub.  2;  and  {  686,  sub.  2. 

Tlie  fact  that  eacli  stales,  in  addition,  matters  which  are  not  made 
grounds  for  the  issue  of  eitlier  does  not  vitiate  them. 

8.  The  affidavit  of  Alfred  P.  Poussette  is  not  certified  as  re- 
[■]    quired  by  section  844  of  the  Code,  which  now  governs  the  tak- 
ing of  affidavits  in  foreign  states,  to  be  used  in  this  state. 

Before  any  legislation  on  the  subject,  courts  were  liberal  in  receiv- 
ing affidavits  verified  in  other  states.  Welsh  «.  Hill,  2  Johns.  878; 
Hurshall  e.  Mott,  18  Johru.  428  ;  Tucker  f>,  Ladd,  4  Cow,  47;  1  Dtter 
Pr,  106-812-818. 

But  since  the  legislature  has  made  provision  for  the  taking  of 
such  affidavits,  and  has  pointed  out  the  officers  before  whom  they 
may  be  taken  and  the  mode  of  their  authentication,  their  action  must 
govern. 

This  motion  is  therefore  decided  as  though  tlie  affidavit  of  Pous- 
sette were  not  in  the  case. 

4.  It  is  claimed  that  the  agreement  and  acceptance  set  up  in  the 
complaint  are  void  as  against  the  provisions  of  our  statute,  against 
the  use  of  the  words  **&  Co.**  when  not  representing  an  actual  part- 
ner (LatDi  1888,  chap.  281),  and  that  the  agreement  is  also  void  fok 
usury. 

But  it  appears  from  the  papers  on  which  the  order  and  warrant 

were  issued,  that  the  agreement  and  acceptance  are  all  Canadian 

[*]    contracts  and  are  to  be  construed  by  and  as  to  their  validity, 

arc  governed  by  the  laws  of  Canada.    If  they  are  invalid  under 

those  laws,  that  fact  must  be  shown.    It  does  not  appear  from  the 

papers  and  will  not  be  inferred. 

As  to  the  use  of  the  words  **  &  Co.,*'  it  is  doubtful  if  the  agree- 
ment and  acceptances  would  be  held  invalid  under  the  laws  of  thia 
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made  as  promptly  as  it  reasonably  could  be.  The 
case  of  Schachne  v.  Eayser  holds  (Danikls,  J.),  that 
a  non-compliance  with  this  rule  is  good  ground  to 
move  to  vacate  ordnr  of  arrest,  if  made  in  time,  and 

state.  Laws  1840.  chap.  347;  Stoddard  i;.  Key,  62  How.  l;)7;  Zim- 
merman V.  Erhard,  83  N.  T.  74 ;  Ryan  v.  Hardy,  26  Hun,  176. 

5.  It  is  claimed  that  the  affidavits  are  not  sufficient  to  sustain  the 
warrant  of  attachment,  because  not  complying  with  section  686  of 
the  Code,  which  reads:  **The  affidavit  must  show  that  the  plaintiff 
is  entitled  to  recover  a  sum  stated  therein  over  and  above  all  counter- 
claims known  to  him.*^ 

The  affidavit  of  plaintiff,  after  stating  the  facts  as  to  the  indebt- 
e<lne8S  claimed,  adds:  "  And  that  there  is  now  due  to  deponent 
[*]    from  said  defendant  on  said  indebtedness  over  and  above  all  off- 
sets and  countercbtims,    the  sum  of  $81,238.44,  and  interest 
thereon  from  March  1,  1884." 

A  statement  very  similar  lias  been  held  by  the  general  term  of  the 
fourth  department,  a  substantial  compliance  with  the  Code,  and 
therefore,  sufficient.     Alford  o.  Cobb,  28  Hun,  22. 

6.  The  last  ground  for  vacating  the  warrant  of  attachment  and 
order  of  arrest  is  that  the  affidavits  upon  which  they  were  granted, 

[']    do  not  state  facts  and  circumstances  to  authorize  their  issue. 

The  grounds  for  their  issue,  as  stated  in  them,  are  the  same,  and 
are: 

1st.  That  the  defendant  has  disposed  of  and  removed  his  property 
from  the  state  for  the  purpose  of  defrauding  tiie  plaintiff. 

2d.  That  he  is  about  to  dispose  of  and  remove  from  the  state  liis 
property,  for  the  same  purpose.  The  first  of  these  grounds  is  suffi- 
cient to  sustain  the  warrant  of  attaciimeut,  and  the  second  is  sufficient 
to  sustain  either  or  both  of  these  processes.     Code,  §|  550,-  636,  71 9» 

1.  The  papers  presented  fail  to  sustain  the  first  of  these  grounds. 
They  do  not  show  the  defendant  to  have  disposed  of  or  sold  his  prop- 
erty at  less  than  market  rates,  or  in  any  other  than  the  ordinary  modes, 
or  to  have  concealed,  or  to  have  attempted  to  conceal  from  the 
plaintiff  the  nature  or  extent  of  his  business  transactions. 

The  disposition  which  the  papers  show  the  defendant  to  have 
made  of  his  property  neither  by  logical  deduction  or  fair  inference 
can  bo  said  to  have  been  made  with  intent  to  defraud  the  plaintiff  or 
any  other  creditor. 

2.  As  to  the  second  ground,  it  appears  from  the  papers  that  in 
the  last  week  in  February,  1884,  the  defendant  was  indebted  to  the 
plaintiff  in  upwards  of  |80,000  past  due,  and  that  two  drafts  for 
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before  case  has  been  noticed  for  trial.  This  defect, 
taken  together  with  the  other  defects  in  the  papers, 
stated  in  Point  II.,  warrant  the  exercise  of  the  discre- 
tion of  the  court,  to  vacate  both  writs.  Schachne  v. 
Kayser,  66  Bow.  Pr.  395 ;  Bean  v.  Tonnelle,  1  iT.  T. 
Civ,  Pro.  33. 

|1S,000  and  upwards  accepted  by  the  plaintiff  for  the  accommodution 
of  the  defendant  and  upon  his  promise  to  provide  funds  for  their  pay- 
ment at  maturity  were  about  to  mature. 

In  that  week  the  plaintiff  called  upon  the  defendant  to  know  if 
the  latter  proposed  to  furnish  funds  to  retire  the  drafts.  Tbi'  de- 
fendant at  first  offered  to  do  this  if  the  plaintiff  would  give  him  an 
additional  credit  by  allowing  him  to  draw  on  the  plaintiff  for  tlie 
same  amount;  this  offer  he  afterward  withdrew,  but  offered  to  fur- 
nish flO,000  for  that  purpose  if  the  plaintiff  would  give  him  an  ad- 
ditional credit  for  that  sum  as  above.  These  offers  the  plaintiff 
declined,  but  urged  the  defendant  to  pay  the  above  sums  to  apply  on 
his  indebtedness  to  the  plaintiff. 

The  defendant  said  he  had  11^20,000  which  he  could  pay  thereon 
but  which  he  refused  to  do.  That  he  was  intending  to  go  to  Bufr. 
land,  that  be  should  hang  on  to  the  money,  and  that  if  the  plaintiff 
pushed  him  for  payment,  he  should  not  spare  him,  but  make  him  lose 
all  ho  could. 

The  affidavit  of  plaintiff  with  the  telegrams  attached,  seems 
within  the  rule  approved  by  the  general  term  of  this  department,  in 
Bennett  v.  Edwards  (27  Hun^  352),  and  •  uncontradicted  and  unex- 
plained, to  be  sufficient  to  establish  for  all  purposes  of  the  application 
for  these  processes;  that  on  the  7th  day  of  March,  1884,  the  defend- 
ant was  in  ^ew  York  intending  to  sail  on  the  next  day  for  England. 
Taken  altogether  these  facts  seem  to  justify  the  conclusion  that  the 
defendant  was  about  to  dispose  of  or  to  remove  from  the  state  his 
property,  with  intent  to  defraud  the  plaintiff. 

7.  Should  the  plaintiff  be  required  to  elect  which  of  these  reme- 
dies he  will  retain  and  thereupon  the  other  be  dismissed? 

The  discretion  given  by  section  719  was  intended  undoubtedly  to 
enable  the  court  or  judge  to  limit  a  party  to  one  or  the  otiier 
[^J  remedy,  when  either  the  one  or  the  other  shcmld  appear  to  be 
sufficient  to  secure  or  satisfy  the  plaintiff^s  claim,' or  when  upon 
the  case  as  presented  to  the  court  it  should  seem  to  be  oppressive  to 
allow  both  remedies.  Rockford,  &c.  v,  Boody,  56  N.  Y.  456,  460; 
Duncan  v.  Guest,  3  N,  T.  Civ,  Pro.  275. 
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There  is  no  compliance  with  section  636  of  the 
Code  of  Civil  Procedure  to  wit :  there  is  no  statement 
that  the  plaintiff  is  entitled  to  recover  the  sum  stated 
therein  over  and  above  all  counter-claimH  Jcnown  to 
Mm.  Code^  §  636,  sub.  2 ;  Murray  v.  Hankin,  3  N.  Y. 
Civ.  Pro.  342  ;  Smith  v.  Davis,  3  Id.  74 ;  Crippen  v. 
Schilliriger,  30  Hun,  248  ;  Donnell  v.  Williams,  21 
Hun,  216 ;  Ruppert  v.  Haug,  1  N.  Y.  Civ.  Fro.  411  ; 
Neal  V.  Sacks,  16  N.  Y.  Weekly  Dig.  476. 

The  allegations  in  the  complaint  show  that  the 
plaintiff  cannot  maintain  this  action.  (1.)  It  aflSrma- 
tively  appears  that  the  plaintiff  without  any  actual 
partner  was  doing  business  at  Oswego  under  the  firm 
name  of  Ross  &  Co.,  and  has  been  for  many  years  last 
past.  This  is  in  direct  violation  of  the  statute.  3  H. 
8.  (7  Ed.)  p.  2239  (Laws  1833,  chap.  281.)  It  reads  as 
follows :  §  1.  "  No  person  shall  hereafter  transact  bus- 
iness in  the  name  of  a  partner  not  interested  in  the 
firm,  and  where  the  designation  ^  and  company '  or  '  & 
Co.'  is  used  it  shall  represent  an  actual  partner  or 
partners."  §2.  *'Any  person  offending  against  the 
provisions  of  this  act  shall  upon  conviction  thereof  be 
deemed  guilty  of  a  misdemeanor,  and  be  punished  by 
a  fine  not  exceeding  $1,000."  Swords  v.  Owen,  43 
JSb'W.  Pr.  176 ;  Bank  of  U.  S.  v.  Owens,  2  Peters 
{U.  8.  8up.  Ct.)  637;  Hallet  v.  Haroon,  14  Johns. 
290  ;  Pennington  v.  Townsend,  7  Wend.  276  ;  O' Toole  v. 
Garvin,  1  Hun,  92;  Wood  v.  EHe  R.  R.  Co.,  72  N.  Y. 

Whether  this  is  a  proper  case  for  the  exercise  of  that  discretion 
does  not  appear  from  the  pap*^r8  upon  which  the  warrant  and  order 
were  grantcl,  which  are  tnu  ouly  papers  before  the  court. 

The  motion  to  set  aside  tne  warrant  of  attachment  and  order  of 
arrest  are  therefore  denied  witn  $10  costs,  but  without  prejudice  to 
any  application  that  may  nereaiier  be  made  to  vucate  or  set  aside  the 
same  upon  atHdavits,  or  to  any  motion  that  may  be  made  to  compel 
the  plaintiff  to  make  an  election  under  section  710  of  the  Code,  or  to 
reduce  the  amounv  of  bail  required  by  the  order  of  arrest. 

Vol.  VI.— 18 


274  CIVIL    PROCEDURE    REPORTS. 

Rom  V,  Wigg. 

196;  ZimmermaQ  v.  Erhard,  83  Id.  74.  Doing  what 
the  law  forbids  can  not  be  enforced,  whether  maZum 
in  se  or  only  malum  prohibitum.  Bank  of  United 
States  V.  Owen,  supra.  The  papers  upon  which  they 
were  granted  show  afflrmatively  that  there  is  no  cause 
of  action.  Man  ton  t).  Poole,  67  Barh.  330;  Smith  t>. 
Davis,  3  N.  Y.  Oiv.  Pro.  74  ;  Murray  v.  Hankin,  3  Id. 
842. 

Again  it  will  be  presumed  that  the  laws  of  Canada 
are  like  our  own  until  the  contrary  appears.  2  Par- 
sons on  Contracts^  682. 

O.  O.  French  and  W.  H.  Kenyon  ( W.  H.  Kenyan^ 
attorney),  for  plain  tiff- respondent. 

Rule  26  simply  gives  to  the  court  power  to  decide 
in  its  discretion  whether  or  not  an  order  shall  in  such 
case  be  set  aside.  This  discretionary  power  has  been 
exercised  by  refusing  to  vacate  the  order.  Bean  v. 
Tonnelle,  1  N.  T.  Civ.  Pro.  33.    .    .     . 

A  contract  made  in  a  foreign  state  will  be  pre- 
sumed lawful  unless  shown  otherwise.  Opiuioii 
of  Churchill,  J,  [Note  ante^  p.  268.]  Cutler  v. 
Wright,  22  N.  T.  472 ;  Merchants'  Bank  ©.  Griswold, 
72  Id.  472.  .  .  .  Our  statute  in  regard  to  the  use 
of  fictitious  names  has  no  application  to  these  Cana- 
dian contracts.  Opinion  of  Judge  Chubghill.  [Note 
ante,  p.  268.]  Stoddard  v.  Key,  62  How.  137-144, 145 ; 
Ryan  v.  Hardy,  26  Hun,  136  ;  Zimmerman  v.  Erhard, 
83  N.  T.  74.  A  supplemental  statute  provides  that  it 
shall  not  apply  to  foreign  commercial  houses.  Laws  qf 
1849,  chap.  347  (4  Edm.  Stat.  462).  The  original 
statute  in  express  terms  forbids  one  person  to  use  a 
firm  name.  Hence  the  modifying  statute  must  be 
construed  as  authorizing  a  single  foreigner  doing 
business  under  a  firm  name,  to  transact  business  here 
under  such  name.  Laws  of  1833,  chap.  281  (4  Edm. 
Stat.  448) ;    Laws  of  1849,  chap.  347  (4  Edm.  Stat. 
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462).  This  contract  of  sale,  if  made  here,  would  not 
be  within  the  statute.  It  is  not  made  in  transacting 
a  business,  but  in  closing  it  out.  Opinion  of  Judge 
Churchill.  [Note  anUj  p.  268.]  Wood  v.  Brie  Rail- 
way, 72  If.  T.  196. 

Vawn,  J. — ^As  the  motion  to  vacate  was  founded 
only  on  the  original  papers,  the  statements  contained 
therein  are,  for  the  puriK)8es  of  this  appeal,  to  be  re- 
garded as  true,  and,  if  they  establish  a  prPmafacie 
[']  case  against  the  defendant,  he  should  be  required 
to  satisfactorily  answer  or  explain  them  before 
asking  that  important  remedies  for  the  temporary  se- 
curity of  the  plaintiff  should  be  set  aside. 

It  does  not  api>ear  that  any  of  the  several  contracts 
set  forth  in  the  complaint  were  entered  into,  in  viola* 
tion  of  the  usury  laws  of  this  state  or  of  the  statute 
prohibiting  persons  from  transacting  business  under 
fictitious  names.    3  H.  S.  (8  Ed.)  263,  Laws  0/1883^ 
n    chap.  281 ;  L(ms  q^1849,  chap.  847.    These  stat- 
utes  are  penal  laws  and  have  no  extra  territorial 
force.    The  Western  T.  &  C.  Co.  v.  Kilderhouse,  87  IT. 
T.  430.   A  contract  will  not  be  adjudged  illegal  when  it 
is  capable  of   a  construction  making  it   valid. 
[■]    Lorillard  f>.  Clyde,  86  N.T.884;  Ormes  c  Danchy 
82  H^,  T.  443.    The  principal  contract  upon  which 
this  action  is  founded  is  the  bill  of  sale,  which  was 
both  dated  and  executed  at  Quebec,  Canada  ;  it  pur- 
ports to  transfer  a  lumber  business  at  Oswego,  in  this 
state,  including  stock  on  hand,  accounts  and  mortgages. 
Tbe  plaintiff,  a  resident  of  Canada,  had  conducted 
this  business  at  Oswego  under  the  name  of  '^Ross  ft 
Co.''  and  apparently  had  thus  acquired  the  property 
and  interests  transferred.     Assuming  that  he  had 
carried  on  the  business  in  violation  of  the  law,  he 
[*]    did  not  forfeit  the  property  he  had  acquired  there- 
by or  place  it  outside  of  legal  protection.    Wood 
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V.  Erie  R.  R.  Co.,72  N.  T.  196,  200.  If  he  violated  the 
statute  he  was  liable  to  panishment  therefor,  but  the 
property  thus  acquired  was  still  his,  and  was  subject 
to  sale  and  transfer  by  any  of  the  modes  known  to 
the  usage  of  business,  as  the  bill  of  sale  was  given, 

not  to  carry  on  but  to  terminate  and  close  out  the 
n    lumber  business,  it  is  doutful  if  it  could  be  held 

invalid,  even  if  it  had  been  executed  and  was  to  be 
performed  within  this  state,  such  a  transaction  does 
not  come  within  the  evil  which  the  statute  was  de- 
signed to  prevent,  as  it  does  not  impose  upon  the 
public  or  induce  credit  to  be  given  upon  a  false  basis. 
Wood  V.  Erie  R.  R.  Co.,  supra.  Moreover,  the  act  in 
question  {Laws  qf  1833,  chap.  281),  does  not  apply  to 

commercial  copartnerships  located  and  transacting 
£"]    business  in  foreign  countries,  as  they  are  permitted 

to  use  the  styles  or  firms  of  their  houses  in  this 
state.  Laws  of  1849,  chap.  347.  The  two  statutes 
when  construed  together  appear  to  authorize  a  single 
person  located  and  transacting  business  under  a  firm 
name  in  a  foreign  country  to  use  such  firm  name  in 
carrying  on  a  branch  of  that  business  in  this  state. 

The  bill  of  sale  does  not  in  terms  state  where  it  is 
to  be  performed,  but  as  it  binds  the  defendant  to 
^^ remit"  to  the  plaintiflf,  weekly,  all  collections,  the 
presumption  is,  that  he  was  to  remit  to  the  plaintiff  at 
his  place  of  residence,  but  if  it  is  silent  as  to  the  place  of 

performance,  the  rights  and  liabilities  of  the  par- 
[^     ties  under  it  are  to  be  determined  by  the  lex  loci 

eo  contractus  (2  Parsons  on  Coniract^  582  ;  Pome- 
roy  V.  Ainsworth,  22  Barb.  118, 130 ;  Northrup  zj.  Foot, 
14  Wend.  249) ;  therefore,  if  it  was  valid  by  the  laws  of 
Canada,  where  it  was  made  and  dated,  it  is  valid 
everywhere  (Merchants'  Bank  of  Canada  v.  Griswold, 
72  N.  T.  474 ;  Potter  v.  Tollman,  35  Barh.  182  ;  Story 
on  Covjlict  of  Laws^  %  282) ;  the  burden  of  showing 
that  it  was  invalid  by  the  laws  of  that  province  rests 
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upon  the  defendant  (Cutler  «.  Wright,  22  N.  T.  472 ; 
Thompson  v.  Kitchum,  8  Term  R,  189).  All  ef  the  con- 
tracts except  the  bill  of  sale  were  by  their  terms  to  be 
performed  in  Canada ;  the  acceptances  were  all  drawn, 
dated,  made  payable,  and  actually  paid  by  the  plaint- 
iflE  there.  Whether,  therefore,  the  action  is  based 
upon  the  drafts  themselves,  or  upon  the  implied  prom- 
ise to  pay,  springing  from  the  fact  of  payment  by  the 
plaintiff  for  the  benefit  of  the  defendant  and  at  his 
request,  they  are  Canadian  contracts,  and  are  to  be 
governed  by  the  laws  of  the  place  where  they  were 
made. 

The  affidavit  of  Alfred  P.  Pousette  was  considered 
at  the  time  of  the  original  application  for  these  provis- 
ional remedies,  but  not  upon  the  motion  to  vacate,  as 
the  learned  justice  held  that  it  was  not  certified  as  re^ 
quired  by  section  844  of  the  Code  of  Civil  Proced- 
[•]  ure.  By  that  section,  any  officer  authorized  by  the 
laws  of  this  state  to  take  and  certify  the  acknowl- 
edgment and  proof  of  deeds  without  the  state,  to  be 
recorded  in  this  state,  is  authorized  to  take  an  affidavit 
without  the  state  to  be  used  in  an  action  in  this  state. 
The  section  is  new,  and  its  object,  according  to  the 
report  of  the  commissioners  who  prepared  it,  was  to 
empower  all  officers  authorized  to  take  acknowledg- 
ments to  administer  oaths  (vol.  B  Commissioners'  Re- 
port, §  817,  note;  Throop^s  Oode^  §  844);  the  word 
"  state  "  as  used  in  this  section  in  each  instance,  means 
the  state  of  New  York ;  it  was  enacted  with  reference 
to  the  laws  of  this  state,  not  of  some  other  state.  The 
section  does  not  mean,  as  claimed  by  the  appellant, 
that  the  affidavit  maybe  taken  before  an  officer  au- 
thorized by  the  laws  of  a  foreign  state,  or  the  state  of 
his  residence,  to  take  and  certify  the  acknowledgment 
of  deeds.  The  expression,  as  used  in  this  section, 
^'  before  an  officer  authorized  by  the  laws  of  the  state 
to  take  and  certify  the  acknowledgment  and  proof  of 
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deeds,  means  an  officer  there  anthorued  by  the  laws  of 
this  state."  There  are  many  sach  officers,  and  many 
statutes  have  been  passed  upon  the  subject,  which  are 
in  force  at  the  time  of  the  enactment  of  the  Code  of 
Civil  Procedure  (3  R.  8.  [7th  Ed.]  221 ;  Laws  of  1829, 
ehap.  222  ;  Laws  qf  1839,  chap.  206 ;  Laws  of  1845, 
chap.  109 ;  Laws  of  1847,  chap.  170 ;  Laws  of  1848, 
chap,  196 ;  Laws  of  1850,  chap.  270 ;  Laws  of  1858, 
chap.  269 ;  Laws  of  1863,  chap.  248 ;  Laws  of  1870, 
chap.  208 ;  Laws  of  1876,  chap.  136).  By  some  of  these 
statutes  the  officers  authorized  to  take  acknowledg- 
ments are  empowered  to  take  affidavits,  and  the  com- 
missioners in  their  note  to  section  817  (now  §  844),  say : 
^'  it  is  thought  better  that  all  officers  authorized  to  take 
acknowledgments  should  be  empowered  to  administer 
oaths,  and  that  their  acts  should  be  authenticated  in 
the  same  manner  in  both  cases.  We  think  that  this  is 
what  the  legislature  intended  in  enacting  the  section 
in  question. 

By  chapter  208  Laws  of  1870,  acknowledgment  of 

deeds  may  be  taken  before  the  judge  of  any 
[•]    court  of  record  within  the  dominion  of  Canada. 

By  virtue  of  this  act  and  of  section  844  of  the 
Code,  Judge  Boyd  was  authorized  to  take  the  affidavit 
of  Mr.  Pousette,  but  a  question  is  raised  as  to  its  au- 
thentication. The  act  of  1870  {supra\  provides  that 
no  acknowledgment  shall  be  valid  unless  the  officer 
taking  the  same  knows,  or  has  satisfactory  evidence 
that  the  person  making  it  is  the  individual  described 
in  and  who  executed  the  instrument.  It  also  requires 
that  a  certificate  of  the  clerk  should  be  attached,  au- 
thenticating the  court,  office,  officer,  his  handwriting, 
&c.,  it  is  insisted  that  the  affidavit  was  not  properly 
certified,  because  the  judge  did  not  state  that  he  knew 
Mr.  Pousette  or  had  satisfactory  evidence  of  his  iden- 
tity. Section  844  of  the  Code  does  not  require  that  the 
•ertificate  of  the  judge  should  state  this.  The  statute  of 
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1870,  by  implication  at  least,  does  require  it  in 
["]  the  case  of  deeds.  Neailj  all  other  statutes  re- 
lating to  the  acknowledgment  of  deeds,  whether 
taken  within  or  without  the  state,  also  require  it,  yet 
it  is  not  required  in  the  jurat  of  an  affidavit.  Section 
844  does  not  state  what  the  certificate  of  the  judge 
must  contain,  but  simply  requires  that  the  affidavit 
must  be  **  certified  by  him  to  have  been  taken  before 
him.' '  It  does  require  that  t  he  judge's  certificate  should 
be  authenticated  by  a  certificate  of  the  clerk  as  to  his 
official  character  and  the  genuineness  of  his  signature. 
In  other  words,  the  form  of  the  clerk's  certificate  is, 
while  the  form  of  the  judge's  certificate  is  not,  pre- 
scribed by  the  statute,  so  far  as  an  affidavit  is  con- 
cerned. Thus  the  analogy  of  all  other  statutes  relat- 
ing to  jurats  and  acknowledgment  is  observed,  we  do 
not  hold  that  it  would  be  proper  for  an  officer,  either 
within  or  without  the  state,  to  take  an  aflSdavit  with- 
out either  knowing  the  affiant  or  having  satisfactory 
proof  of  his  identity.  We  simply  hold  that  such  fact 
need  not  be  certified  by  the  officer  in  the  jurat. 

The  certificate  of  the  clerk  literally  follows  the 
requirements  of  the  act  of  1870  in  all  respects,  except 
that  instead  of  stating  in  the  language  of  the  statute 
that  "  he  is  well  acquainted  with  the  handwriting  of 
such  judge,  and  verily  believes  his  signature  gen- 
["]  nine,"  he  certifies  that  •'  the  name  of  saiii  judge, 
John  Boyd,  subscribed  to  the  above  jurat,  is  to 
me  known  to  be  the  autograph  signature  of  said  judge 
John  Boyd."  We  think  this  is  a  substantial  compli- 
ance with  the  statute,  because  it  not  only  implies  all 
that  the  statute  requires,  but  includes  more,  and  fur- 
nishes a  better  safeguard  (Meriam  v.  Harsen,  4 
Edwards  Ch.  70 ;  affirmed  2  Barh.  CJi.  232  ;  Jackson 
t).  Guman,  2  Cow.  652 ;  Jackson  v.  Livingston,  8 
Johns.  149. 

The  moving  papers  show  that  the  defendant  was 
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indebted  to  the  plaintiff  in  the  sum  of  $89,233.44,  of 
which  all  but  $8,Q00  had  been  past  dae  for  five 
["]    months,  during  which  period  only  $50  had  been 
paid  thereon  ;  that  this  debt  was  for  the  purchase 
price  of  and  for  moneys  advanced  in  a  lumber  business 
that  he  was  conducting,  and  from  which  he  received 
large  sums  of  money  ;  that  instead  of|j  remitting  his 
collections  to  the  plaintiff  weekly,  as  he  had  agreed 
in  writing  to  do,  he  retained  substantially  all  that  he 
received  during  the  period  of  seven  months  imme- 
diately preceding  the    granting    of    the    provisional 
remedies  in  question;  and  although  he  admitted  that 
he  had  large  sums  on  hand,  yet  he  refused  to  pay  the 
same  to  the  plaintiff;  that  he  ceased  to  make  pay- 
ments on  this  debt  in  August,  1883,  yet  continued 
after  that  to  sell  and  reduce  his  stock  and  property, 
until  not  more  than  $40,000  worth  remained,  that  he 
had  substantially  no  property  aside  from  said  busi- 
ness which  he  had  purchased  of   the  plaintiff  wholly 
on  credit,   in  December,    1882,  and    which   he    had 
agreed  to  pay  for  by  October,  1882,  with  the  excep- 
tion of  $8,000,  that  in  March,  1884,  when  the  provis- 
ional remedies  were  granted  he  was  owing  the  plaint- 
iff $89,233.44,    or  $1,490.12  more  than  the  original 
purchase  price,  so  that  his  indebtedness  to  the  plaint- 
iff during  the  fourteen  months  that  he  had  carried  on 
the  business  had   increased   instead   of  diminished; 
that  in  November,  1883,  he  refused  to  give  plaintiff  a 
mortgage  upon  a  dock  then  recently  constructed  by 
him   for   the  amount   of    plaintiff's  money  invested 
therein  ;  that  during  the  same  month,  and  after  his 
large  debt  to  the  plaintiff  was  past  due,  he  attempted 
to  settle  $10,000  that  he  had  taken  from  the  lumber 
business  upon  the  lady  to  whom  he  was  engaged  to  be 
married  and  actually  paid  over  the  money  to  trustees 
for  her  benefit,  stating  that  he  did  it  so  that  if  any- 
thing happened  in  regard  to  his  business  she  would 
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have  that  sam  to  fall  back  upon  ;  that  at  the  same  time 
he  farther  stated  that  he  had  plain ti£f  in  his  hands, 
and  could  do  with  him  as  he  liked  ;  that  he  never  in- 
tended to  pay  him  at  the  time  agreed  upon  and  should 
not  pay  him  until  he  got  ready,  and  that  he  intended 
to  bring  plaintiff  to  his  terms,  and  could  fix  his  prop- 
erty in  twenty-four  hours  so  that  he  could  get  nothing 
out  of  it ;  that  said  $10,000  was  subsequently  repaid 
him  by  the  trustees  upon  the  refusal  of  the  lady's 
father  to  allow  the  marriage  to  take  place ;  that  in 
January,  1884,  he  said  to  plaintiflf,  "Why  do  you 
watch  me  so  ?  This  is  the  fourth  rime  you  have  been 
here ;  if  you  are  not  satisfied,  buy  me  out,"  and  upon 
the  plaintiflf  then  offering  to  buy  him  out,  he  refused 
to  sell,  defied  the  plaintiflf,  and  told  him  to  do  his 
best ;  that  in  February,  1884,  he  admitted  that  he  had 
$20,000  that  he  could  pay  to  plaintiflf,  but  refused  to 
do  so  unless  the  plaintiff  would  give  him  credit  to 
draw  for  a  like  amount,  and  when  this  was  declined 
he  said  to  plaintiff,  "If  you  push  me  for  payment  I 
will  not  spare  you,  I  will  make  you  lose  all  I  can  ;" 
that  subsequently  he  withdrew  even  that  offer,  but 
offered  to  pay  $10,000  if  plaintiff  would  allow  him  to 
draw  for  a  like  amount,  and  when  the  plaintiff  de- 
clined this  but  asked  him  to  pay  $10,000  on  his  debt, 
he  refused,  saying  that  he  would  hang  on  to  the 
money  ;  that  on  February  12th,  1884,  he  told  said 
PoU5?ette  that  he  intended  to  sail  for  England  in  about 
ten  days ;  that  on  the  17rh  of  that  month  he  mort- 
gaged to  his  brother  for  $1,700  a  piece  of  real  estate 
worth  $4,000  but  which  was  subject  to  jmor  mortgage 
for  $2,270  ;  that  the  defendant  is  a  widower  with  one 
child,  and  never  resided  in  the  United  States  until  he 
purchased  said  business ;  that  on  the  fourth  of  March 
he  was  in  the  city  of  New  York  with  three  trunks, 
and  on  the  sixth  and  seventh  of  March  plaintiff  re- 
ceived telegrams  from  his  agent  to  look   after  the 
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movements  of  defendant  in  that  city,  stating  that  the 
defendant  was  expected  to  sail  for  Europe  on  the 
eighth;  that  on  the  seventh  the  clerk  of  the  hotel 
where  the  defendant  boarded  in  Oswego  informed  the 
plaintiff  that  the  defendant  had  gone  to  Earope  ;  that 
the  week  before  the  defendant  told  the  plaintiff  that 
he  Intended  to  go  to  England. 

We  think  that  these  with  other  facts  not  recited, 

made  ont  a  prima  facie  c^SLse^  and  gave  the  justice 
[*■]    jurisdiction.     Where  a  debtor  who  owes  a  large 

debt  that  is  past  due,  and  has  a  large  sum  of 
money  that  he  ought  to  pay  upon  that  debt,  refuses 
to  pay  anything  to  his  creditor  upon  demand,  without 
giving  any  explanation  for  such  refusal,  slight  evi- 
dence of  a  threatened  removal  or  disposition  of  his 
property  will  authorize  the  inference  of  fraudulent 
intent.  Where  a  man  of  very  small  estate  is  largely 
indebted,  and  attempts  to  settle  upon  his  intended 
wife  a  large  sum  of  money  wholly  disproportioned  to 
his  property,  so  that  if  anything  should  happen  to  his 
business  she  would  have  something  to  fall  back  upon, 
it  is  evidence  of  fraudulent  intent.  Where  a  debtor 
declares  that  he  does  not  intend  to  pay  his  chief  cred- 
itor until  he  gets  ready,  but  does  intend  to  bring  him 
to  terms,  and  that  he  can  speedily  fix  his  property  so 
that  such  creditor  can  get  nothing  out  of  it,  and  sub- 
sequently, when  asked  to  pay  something  on  account 
from  nearly  $20,000  he  had  on  hand,  refuses  and 
threatens  that  if  pushed  for  payment  he  will  make 
said  creditor  lose  all  he  can,  such  declarations  and 
threats  are  not  consistent  with  an  honest  purpose,  and 
without  proof  of  any  further  act  tend  to  show  that  he 
is  about  to  remove  or  dispose  of  his  property,  with  in- 
tent to  defraud  (Gasherie  v.  Apple,  14  Abb.  Pr.  64  ; 
Livermore  v.  Rhodes,  27  How.  Pr.  506).  When,  under 
all  these  circumstances,  it  further  appears  that  the 
debtor,  having  recently  stated  that  he  was  going  to 
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England,  gives  a  mortgage  for  $1,700  to  his  brother, 
leaves  his  business,  and  is  fonnd  in  the  city  of  New 
York  with  three  trunks,  and  with  $20,000  in  money 
either  in  his  possession  or  nnacconnted  for,  apparently 
intending  to  sail  for  England  the  next  day,  we  think 
that  the  conditions  of  the  statute  relating  to  orders  of 
arrest  and  warrants  of  attachment  are  fully  complied 
with,  and  that  it  is  incumbent  upon  the  defendant  to 
answer  or  explain  these  allegations  before  a  provis- 
ional remedy  based  thereon  is  set  aside.  The  order 
appealed  from  should  be  affirmed  with  costs  and  dis- 
bursements. Order  affirmed,  with  costs  and  disburse- 
ments. 

HABDnr,  P.  J.,  concurred. 

PoLLBTT,  J.  (Dissenting.) — The  affidavit  of  Pousette 
was  verified  before  a  judge  of  a  county  court  of  the 
province  of  Ontario,  which  court  has  a  seal.  The  clerk 
of  the  court  certified  under  seal,  that  the  person  before 
whom  the  affidavit  was  taken,  was  at  the  time  a  judge 
of  the  court,  and  that  the  signature  is  getiuine,  but 
fails  to  certify  that  the  judge  was  authorized  by  the 
laws  of  the  province,  to  take  and  certify  the  acknowl- 
edgment  and  proof  of  deeds  to  be  recorded  in  that 
province. 

Section  26,  2  R.  8.  896,  authorizing  affidavits  to  be 

taken  in  foreign  countries  before  a  judge  of  a  court 
['*]    having  a  seal,  was  repealed  by  chap.  417,  Laws  of 

1877.  Affidavits  may  now  be  taken  in  foreign 
countries  before  commissioners  appointed  pursuant  to 
chapter  136,  Laws  of  1876  (3  H  S.  [7th  Ed.]  2230),  or 
before  the  officers  authorized  by  the  fifth  and  sixth 
sections  of  chapter  3,  part  2nd,  of  the  revised  statutes 
(1 H.  S.  767),  to  take  the  proof  and  acknowledgments 
of  deeds  conveying  real  estate,  and  also  by  any  consul 
or  vice-consul  or  minister  resident  of  the  United  States 
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appointed  to  reside  at  any  foreign  port  or  plac«.  Lawn 
0/1854:,  chap.  206. 

It  is  assumed  by  the  counsel  for  the  respective 
parties  that  the  word  "state"  in  section  844  of  the 
Code  of  Civil  Procedure,  embraces  foreign  countries, 
and  that  the  section  is  applicable  to  affidavits  taken 
without  the  United  States,  which  I  greatly  doubt. 
But,  conceding  the  correctness  of  the  assumption  for 
the  purposes  of  this  case,  I  think  the  affidavit  is  not 
properly  certified. 

An  affidavit  verified  before  an  officer  of  another 
state  cannot  be  used  in  an  action  or  special  proceeding 
in  this  state, — except  where  it  is  otherwise  spec- 
["]  ially  prescribed  by  law, — unless  the  officer  before 
whom  the  affidavit  is  verified  is  authorized  by  the 
law  of  his  state  to  take  and  certify  the  acknowledg- 
ment and  proofs  of  deeds  to  be  recorded  in  his  state ; 
and  the  official  character  of  the  officer,  the  genuine- 
ness of  the  signature  and  that  he  is  authorized  to  take 
and  certify  the  acknowledgment  and  proof  of  deeds 
to  be  recorded  in  his  state,  must  be  certified  under 
the  name  and  official  seal  of  the  clerk,  register,  re- 
corder or  a  prothonotary  of  the  county  in  which  such 
officer  resides,  or  by  the  clerk  of  any  court  thereof 
having  a  seal.  Code  Civil  Procedure,  §  844  ;  Laws  of 
1848,  chap.  195,  as  amended  by  chap.  657,  Laws  of 
1867,  §  R.  S.  (7  Ed.)  2224.  This  section  of  the  Code 
evidently  has  reference  to  the  statutes  cited,  and  they 
must  be  read  and  construed  together. 

Chapter  208,  Laws  of  1870,  authorizes  the  officer 
before  whom  the  questioned  affidavit  was  taken  to  take 
the  acknowledgment  of  deeds  to  be  recorded  in  this 
state.  The  argument  is  that  by  the  section  of  the 
Code  above  cited,  the  authority  to  take  affidavits  to  be 
used  in  the  courts  of  this  state  is  vested  in,  and  lim- 
ited to  such  officials  of  other  states  as  are  by  the  stat- 
utes of  this  state  authorized   to  take  acknowledg- 
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ments  by  virtne  of  holding  certain  designated  offices 
in  other  states.  I  think  the  intention  was  to  vest  the 
power  of  taking  affidavits  in  all  officers  of  other  states 
authorized  by  the  laws  of  the  state  of  their  residence, 

to  take  and  certify  the  acknowledgment  and 
fT    proof  of  deeds  to  be  recorded  in  the  state  of  the 

officer's  residence,  and  that  the  section  does  not 
authorize  officials  of  other  states  to  take  affidavits  to 
be  read  in  the  courts  of  this  state,  unless  they  are 
authorized  by  the  laws  of  the  state  of  their  residence 
to  take  acknowledgments  of  deeds  to  be  recorded  in 
the  state  of  their  residence,  except  in  cases  specially 
authorized  by  statute. 

The  clerk  of  a  county,  or  of  a  court  of  another  state 
could  not  have  official  knowledge  that  a  particular 
officer  within  his  jurisdiction  was  authorized  by  the 
laws  of  this  state  to  take  the  acknowledgment  of 
deeds  and  could  not  make  the  required  certificate. 
Some  light  may  be  thrown  on  this  section  and  the 

reason  for  it,  by  briefly  considering  the  course  of 
n    legislation  on  the  subject  of    acknowledgments 

taken  in  other  states  and  territories. 
Authority  to  take  acknowledgments  has  from 
time  to  time  been  conferred  by  the  statutes  of  this 
state  upon  designated  officials  of  other  states  and  ter- 
ritories. But  it  was  found  that  officers  accustomed  to 
the  discharge  of  such  duties  were  designated  by 
different  official  titles  in  the  various  states  and  terri- 
tories, and  it  was  inconvenient  to  designate  appropriate 
officials  in  all  of  the  states  and  territories  by  their 
official  titles.  To  avoid  this  difficulty  and  to  enlarge 
the  number  of  officials  who  should  possess  this  au- 
thority, chap.  195,  Laws  of  1848  was  passed — and 
amended  by  chap.  667,  Laws  of  1867 — ^vesting  the 
power  to  take  acknowledgments  of  instruments  to  be 
recorded  and  read  in  evidence  in  this  state,  in  any 
officer  of  any  other  state  or  territory  authorized  by 
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the  laws  thereof  to  take  the  proof  and  acknowledge- 
ment of  deeds. 

It  was  the  intention  of  the  legislatare  not  to  re- 
strict but  to  enlarge  the  class  of  officials  of  other 
states  authorized  to  take  and  certify  affidavits  to  be 
used  in  this  state.  The  affidavit  of  Poussette 
[••]  verified  March  4, 1884,  is  not  certified  as  required 
by  the  section  of  the  Code  above  cited  and  cannot 
be  considered  on  this  appeal. 

This  constitiction  of  section  844  is  in  accordance 
with  Phelps  v.  Phelps,  6  N.  T.  Civ.  Pro.  117 ;  aflPd,  32 
Eun,  642 ;  Williams  v.  Waddell,  5  N.  T.  Civ.  Pro. 
191 ;  Harris  v.  Darkee,  6  Id.  876.  Excluding  the  affi- 
davit of  Poussette,  the  evidence  is  insufficient  to  sus- 
tain the  order  of  arrest  and  attachment.  The  order  of 
the  special  term  denying  the  motion  to  vacate  the 
order  of  arrest  and  set  aside  the  warrant  of  attach- 
ment should  be  reversed  with  costs. 


BARNES  V.  GILMORE. 


SUPBIBMB    COUBT,    OnEIDA    CoUNTT,    SPBtllAL    TeBM, 
JlTKB,    1884. 

§§  500,  601. 

FlMding.-^OounUrdalm^  ukm  iuffUient.-^Tenmt  denying  landlmP$ 

title. — Bei  adjudieata.^€omplaiTU  in  aetian  to  wet  aside 

eofiveyane&f    and   agreement   to   reetmeey  an    the 

ground  that  they  aire  an  tuuriaui  mortgage. 

The  counterclaim  permitted  by  section  500  of  the  Code  of  Civil  Pro- 
cedure, must  tend  in  some  way  to  diminish  or  defeat  the  plain tifTs 
recovery,  and,  except  in  an  action  on  contract,  arising  out  of  the 
contract  or  transaction  set  forth  in  the  complaint  as  the  foundation 
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of  the  plaintiff's  claim,  or  conoected  with  the  subject  of  the  ac- 
tion.p] 

In  an  action  to  set  aside  a  deed  of  real  property  and  a  contract  to  re- 
convey,  on  the  ground  that  they  were  in  fact  a  mortgage  given  to 
secure  an  usurious  loan,  and  for  an  accounting  for  rents  and  profits 
received  by  the  defendant  while  holding  under  such  deed,  a  claim 
for  certain  rents  alleged  to  be  due  the  d^«ndant  from  the  plaintiff 
for  use  of  a  part  of  the  premises  during  a  part  of  the  period  the 
defendant  held  under  said  deed  is  properly  pleaded  as  a  counter 
claim.  [']  \iif^ 

Where  one  B.  conveyed  certain  real  property  to  one  G.,  and  took 
from  him  an  agreement  to  reconvey,  and  subsequently  leased  a  por- 
tion of  the  premises  so  conveyed, — ffdd,  that  although  the  deed 
and  agreement  were  in  fact  a  mortgage  made  in  pursuance  of  an 
usurious  agreement  and  therefore,  void,  when  B«  made  a  new  con- 
tract accepting  the  defendant  as  her  landlord,  she  was  estopped  so 
long  as  she  remained  in  undisturbed  possession  under  that  contract 
from  denying  G.'s  title;  that  she  could  not  set  up  the  invalidity  of 
the  deed  in  summary  proceedings  to  recover  possession  of  the 
premises  for  non-payment  of  rent  due  under  the  lease,  nor  would 
an  adjudication  as  to  the  validity  of  the  deed  made,  in  such  pro- 
ceeding be  re$  adjudieaiay  and  a  bar  to  an  action  in  equity,  brought 
by  B.  against  G.  to  sot  aside  the  deed.[*,*,^J 

Where  a  complaint  alleged  that  a  conveyance  of  real  property  and  a 
contract  to  reconvey  were,  in  fact,  a  mortgage  to  secure  a  certain 
usurious  loan,  and  that  the  loan  was  made  by  the  settlement  by  the 
defendant,  after  such  conveyance,  of  certain  debts  owing  by  the 
plaintiff,  which,  together  with  a  doubtful  claim  against  the  plaint- 
iff's husband,  were  to  be  paid  the  defendant  in  full  by  her,  as  a 
condition  of  such  reconveyance  notwithstanding  any  rebate  he 
might  secure  from  any  debt  in  settling  it,  and  that  this  mode  of 
making  the  loan  was  devised  to  cover  the  usury, — Held^  that  the 
complaint  alleged  a  cause  of  action;  that  the  fact  that  the  money 
was  not  paid  to  the  plaintiff,  but  was  paid  for  her  benefit  and  with 
her  consent  would  not  change  the  real  character  of  the  transac- 
tion. [*] 

People  ex  rd.  Ainslee  e.  Hewlett  (18  Hm^  189),  distinguished.  [',^] 

iJkeided  June  12,  1884.) 

Demurrer  by  plaintiff  to  certain  defenses  and  a 
counterclaim  alleged  in  the  answer. 

The  opinion  states  sufficient  facts^ 
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D.  E.  Stoddardy  for  plaintiff  and  demnrrer. 

E.  D.  MathewSy  for  defendant,  opposed. 

Vann,  J. — By  her  complaint  the  plaintiff  sets  forth 
in  substance  that  on  the  10th  of  November,  1876,  she 
owned  certain  real  estate  in  the  city  of  Utica,  worth 
$17,600,  that  it  was  incumbered  by  various  liens 
amounting  to  over  $13,000,  and  had  upon  it  an  uncom- 
pleted building  for  the  construction  of  which  she  was 
indebted  to  mechanics  and  meterial-men  in  divers 
sums  which  she  was  not  able  to  pay.  That  she  applied 
to  the  defendant  for  a  loan  to  complete  the  building 
and  pay  such  debts  ;  that  he. exacted  as  a  condition  of 
making  the  loan  that  she  should  convey  the  premises 
to  him  and  take  back  a  written  contract  providing  that 
he  should  complete  the  building,  pay  the  just  claims 
and  liens  for  work  and  materials,  retaining  the  bonelit 
of  any  abatement  that  he  could  secure,  and  that  slie 
should  have  the  right  to  purchase  the  premises  at  any 
time  within  five  years  by  paying  all  his  expenditures 
for  the  benefit  of  the  property,  including  at  their  face 
value  such  claims  and  liens  as  he  should  purchase  or 
settle  at  a  discount,  and  including  as  a  part  of  his  ad- 
vances a  doubtful  claim  of  $1,900,  that  he  had  against 
her  husband  ;  the  rents  received  to  be  applied  in  reduc- 
tion of  the  sum  to  be  paid  upon  such  purchase  by  her  ; 
that  this  arrangement  was  corrupt  and  usurious,  and 
the  same  was  made  and  carried  into  effect  by  the  con- 
veyance of  the  property,  the  execution  of  the  contract, 
the  completion  of  the  building  and  the  payment  of  the 
claims  and  liens,  many  of  them  at  a  large  discount ; 
that  said  sum  of  $1,900  was  intended  as  a  bonus,  over 
and  above  legal  interest  upon  the  loan  of  the  money 
represented  by  the  expenditures  made  by  the  defend- 
ant for  the  benefit  of  the  proijerty,  and,  together  with 
the  abatements  from  said  claims  settled  at  less  than 
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their  faoe,  a  contriyance  and  cover  for  usury.  No 
money  is  alleged  to  have  been  delivered  to  the  plaint- 
iff by  the  defendant,  but  it  is  claimed  that  said  ad- 
vances were  in  effect  a  loan.  Said  written  contract  as 
set  forth  in  the  complaint  provides  that  in  no  event 
shall  it  be  construed  as  a  mortgage. 

The  relief  demanded  is  that  the  conveyance  and 
contract  be  declared  usurious  and  void,  and  the  de- 
fendant required  to  account  for  the  rents  and  profits. 
There  is  no  demurrer  to  the  first  defense,  which  admits 
certain  allegations  of  the  complaint,  denies  the  same, 
especially  that  there  was  any  loan  or  agreement  there- 
for, and  alleges  that  the  transaction  was  a  purchase, 
with  a  refusal  to  resell  within  a  certain  period  and 
upon  certain  conditions,  that  the  plaintiff  has  failed 
to  perform  ;  but  the  defendant  has  performed  in  part 
and  is  ready  to  perform  in  full.  The  second  answer  is 
a  counterclaim  for  rent,  use  and  occupation  of  part  of 
said  premises  by  the  plaintiff,  amounting  to  $3,412,  of 
which  only  $676  has  been  paid,  and  judgment  is  de- 
manded by  the  defendant  in  his  favor  for  the  balance. 
The  third  answer  alleges  the  letting  of  part  of  said 
premises  by  the  defendant  to  the  plaintiff  from  April 
1,  1878,  to  April  1,  1879  ;  that  on  the  22d  of  March, 
1879,  summary  proceedings  were  instituted  by  the  de- 
fendant  before  a  justice  of  the  peace  to  recover  posses- 
sion from  the  plaintiff  for  non-payment  of  rent,  re- 
turnable on  the  26th  when  the  plaintiff  appeared  there- 
in atid  filed  an  affidavit  denying  the  facts  upon  which 
the  summons  was  issued,  and  '* alleging  substantially 
all  the  equitable  claims  set  forth  in  the  complaint 
herein  ;"  that  a  trial  was  had,  a  witness  sworn  on 
either  side,  and  the  justice  decided  that  this  defendant 
as  landlord,  was  entitled  to  the  possession  of  the 
premises ;  that  the  judgment  entered  accordingly  re- 
mains in  full  force,  and  a  warrant  to  dispossess  was 
duly  issued  thereunder.  By  his  fourth  answer  the 
Vol.  VL— 19 
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defendant  alleges  that  on  February  2, 1883,  the  plaint- 
iff and  her  husband  rented  of  the  defendant  by  a  lease 
in  writing  and  in  the  usual  form,  a  part  of  the  prem- 
ises in  question,  and  entered  and  occupied  thereunder, 
and  that  upon  the  expiration  of  the  term  they  were 
duly  disi)ossessed  by  a  judgment  in  summary  proceed- 
ings as  tenants  holding  over. 

The  third  and  fourth  answers  are  alleged  as  ^'a  bar 
to  any  recovery  by  the  plaintiff  and  as  an  adjudica- 
tion in  favor  of  defendant  against  said  plaintiff,  that 
defendant  is  the  owner  in  fee  of  said  premises,  and 
that  said  plaintiff  has  no  claim,  legal  or  equitable, 
against  the  same  or  against  this  defendant  arising  out 
of  said  contract  or  of  the  facts  alleged  in  said  com- 
plaint." 

To  the  second,  third  and  fourth  answers  the  plaint- 
iff demurs  on  the  grounds  that  they  are  insufficient 
in  law  upon  their  face  ^'as  a  counterclaim,"  and 
that  the  facts  stated  are  not  '^  sufficient  to  sustain  and 
to  constitute  a  valid  defense  and  counterclaim." 
She  further  demurs  to  the  second  answer  on  the 
grounds  that  the  counterclaim  does  not  arise  out  of  the 
transaction  set  forth  in  the  complaint  and  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

L  The  counterclaim  permitted  by  section  500  of  the 
Code  of  Civil  Procedure  must  tend  in  some  way  to 
diminish  or  defeat  the  plaintiff's  recovery,  and  ex- 
[']  cept  in  an  action  on  contract  must  be  a  cause  of 
action  arising  out  of  the  contract  or  transactions 
set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiff's  claim,  or  connected  with  the  subject  of  the 
action.     Code  Civ.  Pro.  §  501. 

The  counterclaim  pleaded  in  the  second  defense 
conforms  to  the  requirements  of  the  statute.  The 
plaintiff,  as  a  part  of  the  relief  demanded,  asks  for  an 
accounting  for  the  rents  and  profits  of  certain  premises 
during  a  certain  period.     The  counterclaim  is  for 
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certain  rents  dne  from  plaintiff  to  defendant  for  a  part 
of  the  same  premises  daring  a  part  of  the  same  period. 
It  therefore  tends  to  diminish  the  plaintiff's  re- 
["]  covery.  It  is  connected  with  the  snbject  of  the 
action,  which  is  the  real  estate  in  question,  and 
arises  out  of  the  transaction  set  forth  as  the  founda- 
tion of  the  plaintiff's  claim,  to  wit:  the  execution  of 
said  deed  and  contract.  It  contains  all  the  elements 
of  a  good  cause  of  action  for  rent,  or  use  and  occupa- 
tion, viz.:  ownership  by  the  landlord,  actual  occupa- 
tion by  the  tenant,  and  an  agreement  by  her  to  pay  at 
a  specified  rate  for  a  specified  time  in  advance. 

The  position  of  the  learned  counsel  for  the  plaintiff, 
that  this  action  is  in  tort  for  wrougfully  depriving  her 
of  her  lands,  cannot  be  sustained.  This  is  not  an 
action  of  ejectment  or  at  law  to  recover  the  possession 
of  lands  wrongfully  withheld,  but  is  a  suit  in  equity 
to  set  aside  a  certain  deed  upon  the  ground  that  it  is 
void  for  usury.  No  fraud  is  alleged.  The  deed  was 
voluntarily  given.  If  it  is  void  for  usury  it  is  because 
a  contract  to  which  the  plaintiff  was  a  willing  party,  is 
in  violation  of  a  statute.  If  the  statute  was  violated 
the  plaintiff  intentionally  aided  in  the  act. 

II.  The  third  and  fourth  answers  and  the  grounds 
of  demurrer  thereto  are  sufficiently  alike  in  principle 
to  be  considered  together.  In  each  of  these  answers 
an  adjudication  by  a  tribunal  of  competent  jurisdic- 
tion in  a  controversy  between  the  parties  to  this 
action,  that  the  conventional  relation  of  landlord  and 
tenant  existed  between  them  is  pleaded  as  a  bar.  The 
plaintiff  concedes  that  as  long  as  that  relation  thus 
adjudicated  upon  continued  to  exist,  she  could  not 
dispute  the  title  of  the  defendant,  but  contends  that 
when  that  relation  ceased  and  she  was  no  longer  in 
possession,  she  could  set  up  title  in  herself. 

In  one  of  the  proceedings  to  dispossess  her,  she  is 
alleged  to  have  set  up  as  a  defense  the  facts  constitu^ 
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ing  her  cause  of  action  herein,  and  if  this  was  regular 
she  had  a  right  to  plead  the  same  defense  to  the  other 
proceeding.  If,  therefore,  the  justice  of  the  peace  had 
jurisdiction  to  adjudicate  upon  such  a  defense,  the 
plaintiff  has  had  her  day  in  court  and  cannot  be 
heard  again  upon  that  subject. 

In  The  People  ex  rel.  Ainslee  v.  Howlett,  13  Bun^ 
188,  affirmed  76  iT.  T.  674,  it  was  held  that  al- 
['X  though  the  statute  regulating  summary  proceed- 
ings permitted  only  a  denial  by  the  tenant  of  the 
allegations  of  the  landlord,  still  an  allegation  by  the 
tenant  showing  that  the  lease  was  void  for  usury  was 
equivalent  to  a  denial  that  there  was  a  lease.  It  is 
going  but  a  step  further  to  hold  in  this  case  that  if  the 
deed  was  void  for  usury,  the  leal^e  predicated  upon  the 
deed  was  voidable  by  the  tenant,  and  that  hence  these 
facts  when  alleged  amounted  to  a  denial  of  the 
[*]  tenancy.  The  paain  difference  between  the  case 
cited  and  the  case  at  bar,  is  that  in  the  latter  the 
lease  was  not  a  part  of  the  original  transaction  but 
was  executed  subsequently.  It  was  held  in  effect  in 
The  People  ex  rel.  Ainslee  v.  Howlett  (supra)  that  the 
issue  of  usury  could  be  tried  in  a  summary  proceeding. 
Therefore,  if  the  defendant's  right  to  dispossess  the 
plaintiff  would  have  been  defeated  by  the  determina-i 
tion  of  the  Issue  of  usury  against  him,  the  determina- 
tion of  that  issue  in  his  favor  must  be  a  bar  to  this 
action.  The  allegation  of  usury  amounted  to  a  denial 
and  this  seems  to  have  been  permitted  by  the  court  of 
appeals,  notwithstanding  the  usual  rule  that  a  tenant 
cannot  dispute  his  landlord's  title.  This  was  upon 
the  ground,  however,  that  the  person  appearing  to  be 
a  tenant,  in  reality  was  not  a  tenant,  because  the  in- 
strument apparently  creating  the  tenancy  was  void  as 
part  of  an  usurious  agreement.  The  lease  in  this  case 
was  not  part  of  an  usurious  agreement  but  was  a  sub- 
sequent and  independent  contract.    The  original  trans- 
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action  took' place  Nov.  10,  1876,  whilst  the  first  lease 
was  in  March,  1877.    I  think  that  when  the  plaintiff 

made  a  new  contract  accepting  the  defendant  as 
[*]    her  landlord,  she  was  estopped  so  long  as  she 

remained  in  undisturbed  possession  under  that 
contract  from  denying  his  title. 

My  chief  reason  for  this  conclusion  which  I  have 
reached  after  some  hesitation,  is  that  the  lease  was 
not  a  part  of  tl^e  original  transaction  and  hence  was 
not  directly  affected  by  the  alleged  usury.  The  lease 
was  as  valid  as  it  would  have  been  if  the  landlord  bad 
never  had  any  title  by  an  usurious  contract  or  by  any 
other  contract.  It  had  the  same  effect  as  it  would 
have  had  if  the  landlord's  title  had  been  void  for  any 
reason  other  than  for  usury.  The  fact  that  a  lessor 
never  owned  the  land  and  never  had  any  interest  in 
it  or  right  to  lease  it  does  not  permit  the  tenant,  while 
still  in  possession,  to  deny  his  landlord's  title. 
WoocPs  Landlord  and  Tenant^  372 ;  McAdam^s  Land- 
lord and  Tenant^  422.  It  is  one  thing  to' allege  that 
the  lease  itself  is  a  void  contract  and  another  to  allege 
that  the  lease  is  invalid  because  a  different  and  prior 
contract  is  void.  In  the  latter  case  there  is  a  new  and 
independent  recognition  of  the  landlord's  title.  The 
tenant  could  not  deny  that  there  was  any  lease,  as  it 
is  intimated  in  The  People  v.  Howlett,  that,  in  the  case 
of  a  lease  void  for  usury,  can  be  done.    He  would 

have  to  admit  the  existence  of  the  lease  that  he 
[•]    entered  and  was  holding  under  it  and  then  deny 

in  effect  that  the  landlord  had  any  title,  or  in 
other  words  deny  what  in  the  lease  he  had  admitted. 
This,  I  think,  cannot  be  done  in  any  case  except  when 
the  lease  containing  such  admissions  is  void  and  inef- 
fectual for  any  purpose. 

III.  The  defendant  insists  that  the  complaint  does 
not  set  forth  a  cause  of  action  and  that  hence  a  de- 
murrer to  the  answer  will  not  lie.  .  I  do  not  think  that 
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the  deed  and  contract  are  nsurioas  npon  their  face, 
but  it  is  alleged  that  an  nsnrions  agreement  was  made 
and  that  the  deed  and  contract  were  merely  the  form 
adopted  as  a  contrivance  to  conceal  the  nsnry.     If 

that  was  the  case,  the  fact  that  the  money  was  not 
f]    paid  to  the  plaintiff,  bnt  was  paid  for  her  benefit 

and  with  her  consent  wonld  not  change  the  real 
character  of  the  transaction.  If  it  was  intended  to  be 
what  npon  the  face  of  the  papers  it  appeared  to  be,  a 
sale  of  real  estate  with  an  agreement  to  resell  on  cer- 
tain terms  it  could  not  be  affected  by  usury.  But  if  it 
was  intended  to  be  what  the  complaint  alleges  it  was, 

a  loan  carefully  concealed  under  the  form  of  an 
[*]    innocent  business  contract,  then  it  was  usurious 

and  void. 
The  demurrer  is  overruled  as  to  the  second  count  of 
the  answer,  but  is  sustained  as  to  the  third  and  fourth 
counts. 


ADAMS  V.  THE  CITY  OF  UTICA. 

Supreme  Cottbt,  Onondaga  County,  Speoial  Tbbm, 
October,  1884. 

§  1013. 

Stferenee, — When  eomptthory^  toiU  not  le  ordered  in  action  by  attorney 

for  prof emonal  servioei. — Proof  of  value  ofiervioee  in 

euch  an  action  iohere  turn  in  yro$s  daimed. 

Where  in  an  action  by  an  attorney  to  recover  for  professional  services 
rendered  in  three  matters,  the  defendant  admitted  the  performance 
of  the  services  and  only  contested  their  value, — Bdd^  that  notwith- 
standing a  gross  sum  was  claimed  in  the  complaint,  the  plaintiff 
might  prove  the  value  in  gross,  or  at  his  option  prove  the  value  of 
the  services  in  each  step  of  the  action  in  which  they  were  ren- 
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dered  ;[*]  that  the  actioa  would  not  require  the  examination  of 
a  long  account,  [*]  and  was  not  referable  ;[*]  but  the  parties  were 
enlilled  to  a  trial  by  jury.[*] 
(Decided  October  25,  1884.) 

Motion  by  plaintiff  to  refer  the  issaes  made  by  the 
pleadings. 

The  facts  are  stated  in  the  opinion. 

Charles  D.  AdamSy  plaintiff  in  person,  for  the  mo- 
tion. 

E.  D.  MatJiewSy  for  defendant,  opposed. 

Kennsdy,  J. — The  complaint  contains  two  connts. 
The  first  for  services  rendered  by  the  plaintiff  for  the 
defendant  npon  its  retainer  as  an  attorney  and  coun- 
sellor of  this  court  in  the  examination  by  him  of  ques- 
tions relating  to  the  Utica  &  Mohawk  Railroad  Com- 
pany, for  which  the  plaintiff  seeks  to  recover  $100. 
The  second  count  is  for  services  of  a  like  character 
rendered  by  the  plaintiff  in  and  about  a  contract  be- 
tween said  defendant  and  the  Utica  Waterwork  Com- 
pany, and  the  rights  and  liabilities  of  such  cities 
thereunder,  and  also  for  services  rendered  by  the 
plaintiff  in  an  action  subsequently  brought  on  said 
contract  by  said  Water  Company,  for  which  the  plaint- 
iff claims  to  recover  fifteen  hundred  dollars.  The  an- 
swer of  the  defendant,  together  with  a  stipulation  now 
tendered  the  plaintiff,  admits  the  services  claimed  to 
have  been  performed  by  him,  and  only  contests  the 
value  of  the  same.  A  bill  of  particulars  furnished  by 
the  plaintiff  contains  several  items  for  the  services  ren- 
dered, separately  stated,  but  all  growing  out  of  the 
above  mentioned  employment.  The  motion  presents 
two  questions. 

First.  Is  the  case  one  in  which  a  compulsory  refer- 
ence can  be  ordered  by  the  court  { 
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Second.  If  so,  should  the  court  in  the  exercise  of  a 
sonnd  discretion  order  snch  reference  t 

The  first  question  presented  involves  a  substantial 
light,  and  is  therefore  the  subject  of  an  appeaL  (Mar- 
tin V.  Windsor  Hotel  Co.,  70  If.  T.  101.)  The  claim 
of  the  plaintiff  is  based  upon  two  retainers  or  employ- 
ments by  the  defendant,  and  a  gross  sum  in  each  case 
is  sought  to  be  recovered.  Except  when  the  trial  will 
require  the  examination  of  a  long  account,  neither 
party  can  be  deprived  of  his  right  to  a  trial  of  the 
issues  by  a  jury.  In  my  judgment,  under  the  plead- 
ings and  stipulation  the  trial  of  the  issues  herein 
P]  will  not  require  the  examination  of  a  long  ac- 
count within  the  legal  definition  of  the  proposi- 
tion. 

A  gross  sum  is  claimed  in  the  complaint  for  the  ser- 
vices rendered  and  upon  the  trial  the  plaintiff  may 
[^    prove  the  value  in  gross,  or  at  his  option  prove 
the  value  of  the  services  in  each  step  in  the  action 
in  which  they  were  rendered.     (Pelt  v.  Tiffany,  11 
BuUy  63  ;  Bathgate  v.  Haskins,  69  iVl  T.  633  ;  Thomas 
V.  Reab,  6  Wend,  603 ;  Dickinson  v.  Mitchell,  19  Abb. 
Pr.  286.)    The  most  the  plaintiff  can  claim  is  that  his 
demand  is  composed  of  two  items  requiring  simply  the 
proof  of  their  value.    It  is  held  in  Waring  v.  Cham- 
berlain, (14  N.  Y.  Weekly  Dig,  664),  that  such  an  ac- 
tion is  not  referable,  but  that  the  parties  are  en- 
[»]    titled    to  a  trial  by  jury.      See  also  Tracy  v. 
Stearns  (12  Id.  633) ;  and  Merritt  v.  Yegelius  (28 
Hun^  420).     I  have  examined  the  cases  referred  to  by 
the  learned  plaintiff,  and  find  in  them  nothing  which 
conflicts  in  any  manner  with  the  doctrine  enunciated 
in  those  above  cited.     The  case  of  Ruger  v.  Belden 
(27  HuUy  406),  afterwards  affirmed  in  the  court  of  ap- 
I>eals  will  not  justify  a  reference  in  this  case. 

The  motion  is  therefore  denied  with  ten  dollars 
costs  to  the  defendant. 


f 
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THE  PEOPLE  ex  rel  THE  HERKIMER  &  MO- 
HAWK RAILROAD  COMPANY  v.  THE  AS- 
SESSORS OP  THE  TOWN  OP  HERKIMER. 

'SuPREMB  Court,  Oneida  CofntV,   Spboial  Tebic, 
OOTOBEE,  1884. 

§§  733,  1991, 1992,  2129, 

Oirtiorari, — Asteuan  qf  town  to  he  dengnaUd  tn,  by  indkidual  names. 
— Elffect  of  omisvim  of  eeal. 

The  assessors  of  a  town  are  not  a  board  or  body  against  which  an 
action  will  lie  without  mentioning  in  the  process  the  names  of  the 
persons  who  are  such  assessors ;  they  have,  as  a  body,  no  associate 
or  official  name,  and  consequently  a  writ  of  certiorari  directed  to 
''the  assessors  of  the  town,'' etc.,  without  mentioning  the  names 
of  the  individual  assessors  is  defective,  and  must  be  amended  or 
dismissed. 

A  writ  of  certiorori  must  be  issued  under  the  seal  of  the  court,  but 
the  omission  of  the  seal  does  not  make  the  writ  void ;  the  defect 
may  be  cured  by  amendment. 

(Bedded  October  24,  1884.) 

•  Motion  to  quash  a  writ  of  certiorari,  under  chap 
ter  269  of  the  Laws  of  1880,  to  review  an  assessment 
made  upon  property  of  the  relator  by  the  assessors  of 
the  town  of  Herkimer. 

Further  facts  appear  in  the  opinion. 

A.  B.  Steele^  for  the  defendant  and  motion. 

8.  Earl^  for  the  relator,  opposed. 

Vanh,  J. — A  writ  of  certiorari  to  review  the  deter- 
mination of  an  inferior  tribanal  is  a  state  writ,  which, 
by  the  express  provisions  of  the  statute  is  required  to 
be  issued  under  the  seal  of  the  court  before  which  it 
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is  returnable.  {Code  of  Ciml  Procedure,  §§  1991,  1992.) 
An  assessment  of  property  by  the  assessors  for  the 
purpose  of  taxation,  is  a  determination  by  an  inferior 
tribunal  within  the  meaning  of  section  2140,  of  the 
Code  of  Civil  Procedure.  The  writ  in  question  should 
therefore  have  been  issued  under  the  seal  of  this 
court.  It  is  not,  however,  void  by  reason  of  this  de- 
fect, which  may  be  cured  by  amendment.  {Code  §§  241, 
723.)  The  writ  is  also  defective  in  that  it  is  directed  to 
"  The  assessors  of  the  town  of  Herkimer,"  instead  of 
to  the  individuals  who  are  the  assessors  of  that  town, 
naming  them  and  adding  the  name  of  their  ofSce. 
(§  2129  Code  Civ.  Pro.)  The  mode  of  addressing  these 
writs  is  now  fixed  by  law,  and  the  practice  which  pre- 
vailed to  some  extent  before  the  adoption  of  the  pres- 
ent Code  can  no  longer  be  followed. 

Section  2,129  of  the  Code  requires  the  writ  to  be 
directed  to  the  body  or  officer  whose  determination  is 
to  be  reviewed.  If  an  action  would  lie  against  the 
board  or  body  in  its  associate  or  official  name,  this 
section  further  requires  that  the  writ  should  be  direct- 
ed to  the  board  or  body  by  that  name,  otherwise  to 
the  members  thereof  by  their  names.  The  assessors 
of  a  town  are  not  a  board  or  body  within  the  meaning 
of  that  section.  An  action  would  not  lie  against  '^  The 
assessors  of  the  town  of  Herkimer,"  without  mention- 
ing in  the  process  the  names  of  the  persons  who  are 
such  assessors  any  more  than  it  would  lie  against  the 
commissioners  of  highways  of  that  town,  without  as- 
serting their  names  in  the  summons.  The  assessors  of 
a  town  have,  as  a  body,  no  associate  or  official  name. 
None  such  is  mentioned  in  the  statutes  providing  for 
their  election  and  prescribing  their  duties  and  powers. 
(1  B.  8.  824,  936.) 

Boards  of  Supervisors  (1  R.  8.  8611),  of  Commis- 
sioners of  Excise  (2  R.  8.  932) ;  of  Equalization  (1  R. 
8.  946),  and  other  boards  are  bodies  having  an  official 
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name  independent  of  the  official  name  of  the  officers 
composing  them.  An  action  might  be  brought  against 
such  a  board  by  its  official  or  associate  name,  but  not 
against  assessors,  because  they  have  no  official  name 
when  acting  together  that  they  do  not  have  when  act- 
ing separately.  As  an  affidavit  has  been  furnished 
stating  the  names  of  the  assessors  of  the  town  of  Her- 
kimer, I  think  the  writ  should  be  amended  in  this 
respect  also.  The  other  grounds  upon  which  the  mo- 
tion to  quash  was  based  are  not  sustained.  An  order 
may  be  entered  granting  the  motion  to  dismiss  the 
writ  with  costs  unless  the  relators,  within  ten  days 
after  notice  of  this  decision  jmy  $10  costs  of  motion  to 
the  counsel  for  the  respondents,  and  upon  such  pay- 
ment being  made,  an  order  may  be  entered  amending 
the  writ  in  the  respects  above  mentioned  nunc  pro  tunc. 


THE  PEOPLE  ex  rel.  HOYLE  v.  OSBORNE. 

Supreme  Court,  Onondaga,  Special  Term,  Janu- 
ary, 1884. 

^§201Bets€q.j  2019. 
Sdbeoi  earptu. — To  ieeure  custody  of  ehUd. — By  lohom  isiued, 

A  petition  by  a  wife  liying  separate  from  her  husband,  for  a  Tiabeas 
eorptu  for  the  purpose  of  removing  her  minor  child  from  the  ens- 
tody  to  which  it  had  been  committed  by  its  father  and  to  have  it 
committed  to  her,  should  be  presented  to  the  court  and  the  writ 
should  be  issued  by  the  court;  a  judge  at  chambers  cannot  issue  it 

The  failure  to  state  in  a  petition  for  a  h<ibe(u  corpus  that  the  person 
in  whose  behalf  the  writ  is  applied  for,  is  not  detained  by  virtue 
of  a  final  order  of  a  competent  tribunal  made  in  a  special  proceed- 
ing or  of  an  execution  or  precept  issued  upon  such  order,  is  a  fatal 
defect 

{Decided  January  5,  1884.) 
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Motion  by  defendant  to  dismiss  an  habeas  corpus 
issued  herein. 

J 
The  opinion  stfttes'^the  faots. 

Thomas  Hogan^  for  the  defendant  and  motion. 

C.  8.  KerUy  for  the  relator,  opposed. 

CnuROHiLi.,  J.— The  writ  in  this  cas3  issues  upon 
the  petition  of  the  relator,  the  mother  of  John  Hoyle, 
an  infant  six  years  of  age,  who  desires  to  take  the 
child  from  the  cnstody  to  which  it  has  been  committed 
by  the  father,  and  to  have  it  committed  to  her  own 
custody.  The  writ  was  issued  by  a  justice  of  the  court 
at  chambers,  but  was  made  returnable  at  a  special 
term  of  the  court. 

The  revised  statutes  gave  the  supreme  court  the 
right  to  issue  the  writ  at  the  instance  of  a  wife  living 
separate  from  the  husband,  and  thereupon  to  deter- 
mine as  to  the  custody  of  an  infant  child.  (2  Ji.  8. 
148,  §  12.) 

The  chancellor  also,  independent  of  the  statute  and 
as  a  part  of  the  power  of  the  court  of  chancery  derived 
from  the  common  law,  might  by  habeas  corpus  cause 
an  infant  child  to  be  brought  before  him,  and  might 
thereupon  commit  the  charge  and  custody  of  the 
child  to  the  mother,  against  the  wishes  of  the  father, 
if  the  interest  of  the  child  so  required.  (People  v. 
Mercein,  SPagey  47  ;  Meroein  v.  People,  25  Wend.  64.) 

This  power  the  chancellor  could  exercise  at  cham- 
bers as  well  as  at  term,  and  for  its  exercise  the  court 
of  chancery  was  always  open,  and  to  this  power  by 
virtue  of  section  16  of  the  judiciary  acts  of  1847  {Laws 
of  1847,  chap.  280,  §  16),  the  justices  of  the  supreme 
court  succeeded.  (People  v.  Wilcox,  22  Barb.  178, 
194,  195  ;  Wilcox  v.  Wilcox,  14  K.  T.  676.) 
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The  cases  established  that  under  the  judiciary  act 
of  1847  the  justice  of  the  supreme  court  had  power  to 
entertain  proceedings  of  this  kind  at  chambers  as  well 
as  at  term,  and  that  in  entertaining  Ihem  they  ^cted 
as  a  court.  Chapter  417  of  the  J^aws  qf  1877  repealed 
subdivision  31,  section  16  of  the  judiciary  act  of  1847, 
and  since  that .  repeal  justices  of  the  supreme  court, 
when  not  sitting  as  a  court,  have  not  that  power. 

The  objection,  therefore,  that  the  petition  should 
have  been  presented  to  the^ourt,  and  this  writ  issued 
by  the  court  seems  to  be  well  taken.  (See24  5arft. 
521  ;*  1  Duer,  709  ;t  ^^^.H(yw.  174.:|:) 

The  petition  is  also  defective  in  not  stating,  in  sub- 
stance or  otherwise,  that  the  person  in  whose  behalf 
the^writ  is  applied  for,  is  not  detained  by  virtue  of  a 
final  order  of  a  competent  ^tribunal  made  in  a  special 
proceeding,  or  of  an  execution  or  precept  issued  upon 
such  order. 

This  is  particularly  required  by  the  Code,  and  the 
defect  is  fatal,  (pode^  %  2019 ;  People  v.  Cowls,  69  H(m. 
Pr.  287.) 

This  case  does  not  come  under  section  2035  of  the 
code  since  that  applies  only  to  the  case  of  an  illegal 
imprisonment  or  restraint,  while  the  detention  of  the 
lad,  John  Hoyle,  as  shown  by  the  papers  in  this  case, 
is  a  legal  one,  although  one  from  which  the  courts  if 
his  interest  should  be  shown  to  require  it,  may  relieve 
him. 

The  proceedings  should  be  dismissed,  but  without 
prejudice  to  any  future  proceedings  that  may  be 
taken  in  the  interest  of  the  infant. 

*  People  V,  Humphreys. 

t  People  c.  Cooper. 

X  People  ex  ret.  Ward  «.  Ward. 
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In  KB  APPLICATION  OP  THE  NEW  YORK,  WEST 
SHORE  AND  BUFFALO  RAILROAD  COM- 
PANY TO  AOQUIBE  TITLE  TO  CERTAIN 
REAL  ESTATE  OP   WILLIAM  A. 

&  SARAH  J.  JUDSON. 

Supreme   Court,  Fourth   Department,    General 
Term,  June,  1884. 

§997. 

Appeal. — Bepart  of  eommisiumen  to  proceeding  to  acfoire  land  for  raU 
roadj  how  eorreeted. 

Where,  on  an  appeal  from  the  report  of  commissioners  appointed  in 
a  proceeding  by  a  railway  company  to  acquire  title  to  real  property 
the  stenographer's  minutes  of  the  testimony  taken  before  the  com- 
missioners which  was  annexed  to  and  formed  a  part  of  the  commis- 
sioner's report  were  asserted  to  be  incorrect, — Hdd,  that  the  report 
should  be  sent  back  to  the  commissioners  to  settle  the  minutes 
upon  a  hearing  on  notice;  that  the  court  should  not,  in  the  ab- 
sence of  bad  faith  or  culpable  irregularity,  undertake  to  say  for  the 
commissioners  what  the  record  should  be. 

Appeal  by  the  landowners  from  the  order  of  the 
Oswego  special  term  denying  a  motion  to  correct  the 
printed  case. 

Upon  the  hearing  before  the  commissioners,  a  sten- 
ographer was  employed  to  take  minutes  and  his 
report  of  the  testimony  and  proceedings  was  attached 
to  the  report  of  the  commissioners  as  being  the  min* 
ntes  of  the  testimony  taken  by  them.  The  report  of 
the  commissioners  having  been  confirmed  at  special 
term,  the  railway  company  appealed  from  the  order 
of  confirmation  to  the  general  term.  The  printed 
papers  on  such  appeal  having  been  served,  the  re- 
spondents therein,  the  landowners,  made  a  motion  at 
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special  term  to  have  them  corrected,  claiming  that 
they  were  defective  in  that  they  did  not  contain  admis- 
sion of  the  attorney  of  the  railway  company  as  to  the 
title  of  the  landowners  and  objections  based  on  such 
admission.  On  the  part  of  the  company  it  was  denied 
that  there  was  any  such  admissions  or  objection.  It 
was  held  at  special  term  that  npon  the  whole  case  the 
landowners  failed  to  show  themselves  entitled  to  the 
amendments  asked  for. 

JE.  J.  Bichardson  and  A.  L.  Johnson^  for  land- 
owners, appellants. 

P.  B.  McLervn/m^  for  the  railway  company,  re- 
spondent. 

Mbrwin,  J. — By  the  statute  the  commissioners 
were  required  to  reduce  the  testimony  taken  by  them, 
if  any,  to  writing,  and  to  make  a  report  of  their  pro- 
ceedings with  the  minutes  of  the  testimony  taken  by 
them,  if  any.    2  B.  8.  (7th  ed.)  2551,  §  16. 

The  minutes  are,  therefore,  a  part  of  the  report 
and  as  such,  are  filed  and  become  a  part  of  the  case  on 
appeal.  If  either  side  claims  that  the  minutes  as 
returned  are  incorrect  the  query  with  us  is  whether 
the  commissioners  are  not  the  ones  to  settle  that  mat- 
ter in  analogy  to  the  settlement  of  a  case  on  appeal 
from  a  trial  court.  If  this  court,  either  at  special  or 
general  term,  should  undertake  on  conflicting  affi- 
davits to  determine  what.evidence  was  taken  or  what 
admissions  or  objections  were  made  before  the  com- 
missioners, would  it  not  be  recognizing  a  rule  of 
practice  that  in  its  operation  would  naturally  lead  to 
undesirable  results  ?  Would  not  this  in  effect  allow 
a  report  to  be  contradicted  and  impeached  by  affida- 
vits i  (See  Rochester  and  Genesee  Valley  R.  R.  Co.  v. 
Beckwith,  10  How.  Pr.  168 ;  N.  Y.  and  Brie  R.  R. 
Co.  V.  Corey,  5  Id.  177.)    The  commissioners  act  in  a 
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judicial  character  with  limited  powers,  and  it  is  their 
record  as  a  judicial  body  that  comes  up  on  appeal. 
Should  the  appellate  court  in  the  absence  of  bad  faith 
or  culpable  irregularity  undertake  to  say  for  them 
what  the  record  should  be  ?  ^  We  think  not. 

It  seems  to  be  conceded  on  both  sides  that  the 
amendments  claimed  are  of  a  material  character. 
Upon  the  papers  before  us  it  looks  somewhat  doubt- 
ful about  an  admission  having  been  as  formally  made 
as  is  claimed  by  the  landowners.  Still,  at  that  stage 
of  the  case  it  may  be  that  the  attorney  for  the  com- 
pany supposed  that  the  fee  of  the  title  was  in  Mr. 
Judson  but  incumbered  by  a  street,  while  at  a  subs*»j- 
quent  period  in  the  case  upon  information  it  was 
claimed  that  the  fee  in  that  part  covered  by  the  street 
was  not  out  of  Mr.  Judson.  An  argument  in  this 
line  might  b9.rmonize  to  some  extent  the  conflicting 
view  of  the  parties.  No  bad  faith  is  charged  upon 
the  commissioners,  ndr  any  irregularity.  They  do 
not  in  fact  pass  upon  the  correctness  of  the  sten- 
ographer's minutes  prior  to  their  being  attached  to  and 
filed  with  their  report.  It  was  assumed*  that  they 
were  correct.  We  think  we  should  assume  that  in 
case  the  commissioners  are  called  upon  to  settle  in 
fact  the  minutes,  it  will  be  done  with  proi)er  regard, 
for  what  in  fact  occurred. 

In  our  opinion  the  report  should  be  sent  back  to 
the  commissioners  to  settle  the  minutes  upon  a  hearing 
on  notice.  We  must  therefore  reverse  the  order  and 
allow  the  appellants  to  apply  to  the  commissioners  to 
correct  the  minutes  of  the  testimony  and  proceedings 
had  before  them  on  eight  days'  notice.  If  the  com- 
missioners, or  a  majority  of  them,  shall  after  hear- 
ing the  parties  conclude  that  the  minutes  filed  are 
incorrect  they  may  correct  them  in  such  manner  as 
shall  make  them  conform  to  the  evidence  and  admis- 
sions or  objections  in  fact  taken  or  made  and  the 
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corrected  minutes  may  be  filed  with  the  clerk,  nunc 
pro  tunc.  As  the  question  involved  is  new,  the  re- 
versal will  be  without  costs  to  either  party. 

Hardin,  P.  J.,  concurred. 


COLE,  AN  INFANT,  BY  COLE,  HIS  GUARDIAN  od  lUefJly 

t).  MoGARVET  et  al. 

SuPRBMS  Court,  Oneida  Countt,  Special  Term, 
June,  1883. 

§§  421,  472. 

JHseaaUnuing  action, — WK&n  order y   ineffectual  after  epeeial  appeair- 
anee  of  d^endant.-^  Effect  of  failure  to  acknowl- 
edge eoTuent  to  be  guardian  ad  litem. 

Where,  after  the  defendant  in  an  action  appeared  specially  therein, 
for  the  purpose  of  moving  to  set  aside  an  order  appointing  a  guard- 
ian ad  litem  of  the  plaintiff,  an  infant,  but  before  he  had  appeared 
generally,  the  plaintiff  procured  an  order  ex  parte  discontinuiug 
the  action, — Eeld,  that  unless  the  plaintiff  shows  that  the  motion 
was  without  foundation  he  should  pay  the  costs  of  the  motion  bo- 
fore  getting  the  benefit  of  the  discontinuance. 

An  order  appointing  a  guardian  ad  litem  is  irregular  when  the  con- 
sent of  the  person  named  as  guardian  to  act  as  such  is  not  acknowl- 
edged, and  should  be  set  aside,  and  an  action  brought  by  the 
guardian  under  such  appointment,  dismissed. 

{Decided  June  19,  1883.) 

Motion  by  defendant  to  set  aside  the  order  appoint- 
ing the  guardian  ad  litem^  and  to  dismiss  the  action 
on  the  ground  that  the  i)etition  for  the  appointment 
of  the  gnardian  does  not  show  that  the  proposed  guar- 
dian is  a  compietent  and  responsible  person,  and  that 
the  consent  of  the  proposed  guardian  is  not  acknowl- 
edged. 

The  opinion  states  sufficient  facts. 
Voi^  Vl»— 20 
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S.  J.  Burrows^  for  defendant  and  motion* 
J.  Frank  BogerSy  for  plaintiff,  opposed. 

Mekwin,  J.— The  appearance  of  the  defendant  in 
this  action  is  si)ecifically  for  the  purposes  of  this  mo- 
tion only. 

After  the  service  on  plaintiff's  attorney  of  the  mo- 
tion papers,  he,  upon  a  stipulation  signed  by  him  and 
his  affidavit  showing  the  state  of  the  case,  entered  an 
order  without  notice  that  the  action  be  discontinued 
without  costs,  and  served  a  copy  of  the  order  on  each 
of  the  defendants.  It  is  claimed  on  the  part  of  plaint- 
iff that  he  had  a  right  to  discontinue  without  costs,  a 
general  appearance  not  having  been  put  in,  and  that 
such  discontinuauce  is  a  defense  to  this  motion. 

It  has  been  held  that  a  plaintiff  has  a  right  to  an 
order  of  discontinuance  without  costs  before  appear- 
ance, although  after  a  retainer  in  fact  by  a  defendant 
of  an  attorney.  (14  How.  95  ;  7  Hill,  520  ;  10  N.  T. 
600.)  But  what  the  rule  would  be  in  case  of  special 
appearance  has  not  been  decided.  By  such  an  ap- 
pearance, the  plaintiff  certainly  has  notice  that  the  de- 
fendant has  employed  an  attorney  and  instituted  a 
proceeding  which,  if  successful,  may  entitle  him  to 
recover  of  the  plaintiff  the  costs  of  motion.  When, 
after  such  knowledge,  the  plaintiff  discontinues,  he 
takes  the  risk  of  being  able  to  show  that  the  motion  is 
without  foundation.  If  he  shows  that,  then  he  may 
well  claim  that  the  discontinuance  is  complete.  If  he 
does  not  show  that,  then  he  should  pay  the  costs  of 
the  motion  before  getting  the  benefit  of  the  discontin* 
nance. 

No  defense  is  presented  to  the  motion  except  the 
order  of  discontinuance.  The  order  appointing  the 
guardian  is  irregular  by  reason  of  the  consent  not 
being  acknowledged  as  required  by  section  472  of  the 
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Code.  For  that  reason  aa  order  may  be  entered  vacat- 
ing the  proceedings  for  the  appointment  of  the  guar- 
dian and  dismissing  the  action  with  $10  costs  of  mo- 
tion, with  leave  to  plaintiff,  within  ten  days  after  the 
service  of  the  order  to  be  entered  herein,  and  npon 
payment  of  snch  costs  of  motion,  to  enter  an  order  of 
discontinuance. 


ENGLE,  AppsLLAirr  v.  FISCHER,  Rxsponbsnt. 

SUPSRIOB  COUBT  OF  THE  CiTT  OP   NbW  YoBK,   GsKB- 

BAL  Tbbm,  Noybmbbb,  1884. 

§401. 

Statute  of  LimUatumB. — What  coming  into  the  state  doee  not  amount  to 
a  "  return  "  thereto,  —  Conitruetion  of  statute. 

Where  one  F.«  a  resident  of  Austria,  accepted  a  draft,  and  there- 
after and  before  it  became  due,  absconded  from  Austria  and  came 
to  the  city  of  New  York,  and  there  assumed  and  lived  under  a  fic- 
titious namefor  the  purpose  of  concealing  himself  from  his  cred* 
itors, — Heldf  that  the  statute  of  limitations  did  not  commence  to 
run  as  against  the  holder  of  the  draft  until  he  discoyered  the  presence 
of  F.  within  the  state  ;[',^]  that  the  coming  into  this  state  and  con- 
tinning  therein  concealed  under  a  fictitious  name  to  avoid  the 
pursuit  of  creditors,  was  in  legal  effect  no  coming  In  until  the  day 
that  he  was  discovered. [',*] 

In  the  construction  of  statutes  the  judge  is  vested  with  authority  to 
disregard  the  letter  in  order,  in  a  given  case,  to  attain  the  ends  of 
just  ice.  ['] 

Troup  V.  Smith  (2  Johns,  82)  distinguished. [■] 

(Deeided  December  1,  1884.) 

Appeal  from  a  judgment  entered  npon  a  trial  be- 
fore the  court  without  a  jury,  a  trial  by  jury  having 
been  waived. 
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The  facts  are  stated  in  the  opinion. 

B.  Lewiv^on^  for  plaintiff,  appellant. 

The  word  '^return"  as  applicable  to  a  debtor,  it 
has  been  held,  applies  as  well  to  persons  coming  from 
abroad,  as  to  citizens  of  the  country  going  abroad  for 
a  temporary  purpose  and  then  returning.  AngeU  on 
Lim.  §  206  ;  8  Parsons  on  Contracts  (6th  ed.)  [105]  and 
numerous  cases  there  collated ;  Ruggles  v.  Keeler,  3 
Johns.  263 ;  Carpenter  v.  Wells,  21  Barh.  594  ;  Bul- 
ger t).  Roche,  11  Pick.  (Mass.)  36  ;  Cole  v.  Jessup,  2 
Barb.  313  ;  Dwight  v.  Clark,  7  Mass.  515. 

Such  an  effect  should  be  given,  if  possible,  to  the 
provisions  of  the  statute  of  limitations  as  will  not 
impute  to  the  legislature  an  intention  to  do  an  injus- 
tice, especially  as  to  clauses  in  the  statute  which  pur- 
port to  save  demands,  where  there  has  been  no  oppor- 
tunity of  suing  the  defendant,  by  reason  of  his 
non-residence,  absence  or  otherwise.  Crosier  v.  Tam- 
linson,  2  Mod.  B.  {Eng.  K.  B.)  71-73 ;  Forbes  v. 
Smith,  30  Eng.  Law  &  Eq.  602 ;  Chandler  v.  Villett, 
2  Saund.  {Eng.  K.  B.)  120,  121 ;  Sage  v.  Hawley,  16 
Conn.  114-115 ;  Swayn  v.  Stephens,  3  Cro.  {Eng.  E. 
B.)  246 ;  Lafonde  v.  Ruddock,  24  Eng.  Law  <fe  Eq. 
249  ;  See  opinion  of  Maule,  J. ;  William  'o.  Jones,  13 
East  {Eng.  K.  B.)  440  ;  Gillman  v.  Cutts,  3  Foster's 
{N.  H.\  384,  385  ;  Smith  ®.  Bond,  8  Ala.  386.  ..  . 
The  policy  of  the  law  is  not  to  make  contracts  void 
to  a  greater  extent  than  the  mischief  to  be  remedied 
renders  necessary.  Broom's  Legal  Maa^ims^  (7th  ed.) 
727. 

The  intent  plainly  expressed  is,  that  every  creditor 
shall  have  six  full  years  to  sue  in  the  courts  of  this 
state,  and  that  he  shall  not  lose  his  demand  except  by 
such  omission  to  sue  as  the  laws  deem  voluntary  and 
negligent.  2  R.  8.  295-299,  §§  18,  24,  26,  27,  32-37, 
and  Code,  §§  380-412  ;  Ford  v.  Babcock,  2  Sand.  619, 
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528,  529 ;  Cole  v.  Jessnp,  10  How.  Pr.  515 ;  Gilman 
V.  Cutts,  supra ;  Smith  t.  Bond,  8  Ala.  386 ;  Van- 
landingham  v.  Huston,  9  III.  126  ;  Harden  t.  Palmer, 
2  E.  D.  Smith,  172 ;  Richards  v.  Maryland  Jus.  Co., 
8  Cranch  {U.  8.)  91,  92. 

It  was  obvions  there  might  be  cases  where.  •  .  • 
there  would  be  an  entire  omission  to  commence  a  suit 
within  the  time  limited, without  the  least  fault  or  neg- 
lect on  the  part  of  the  claimant,  and  where  the  prin- 
ciples of  natural  justice  would  therefore  plainly  re- 
quire that  his  rights  should  be  saved.  Sage  v.  Hawley, 
supra. 

When  cases  present  themselves  in  which  no  laches 
can  be  imputed  to  the  plaintiffs,  but  great  injustice 
would  be  done  by  applying  to  such  cases  the  effect 
of  the  statute,  the  conclusion  of  reason  and  of  the 
law  is,  that  such  cases  were  not  in  the  minds  of  the 
legislature  when  enacting  that  law.  Richards  v, 
Maryland,  supra. 

The  courts  have  uniformly  so  "  construed "  the 
statute  as  to  bring  it  within  these  general  principles. 
Olcott  V.  Tioga  R.  R.  Co.,  20  N.  Y.  223. 

It  has  been  repeatedly  held  that  a  defendant  who  is 
simply  out  of  the  state  is  beyond  seas,  so  as  to  bring 
the  demand  within  saving  clause  of  statutes,  using 
that  phraseology.  Anonymous,  1  Shower  {Eng.  K. 
5.)  91  ;  Ruckmaboye  v.  Mettichund,  32  Eng.  Law  & 
Eq.  85;  Lane  «.  Bennett,  1  Mees  &  Welsh.  {Eng. 
Exch.)  70 ;  Murray  v.  Baker,  3  Wheat.  (  U.  S.)  141  ; 
Bank  of  Alexandria  v.  Dyer,  14  Peters  {U.  S.)  141 ; 
Pancoast  t.  Addison,  1  Hdrr.  &  Johns.  {U.  S.)  160. 
And  these  clauses  have  been  applied  to  foreigners 
who  never  were  in  the  state  until  the  suit  was  brought, 
and  who  could  not  "  return,''  within  the  literal  or  or- 
dinary sense  of  that  term.  Rnggles  v.  Keeler,  3 
Johns.  267 ;  Dwight  v.  Clark,  7  Mass.  515 ;  Bulger  v. 
Roche,  11  Pick.  {Mass.)  39, 40 ;  Van  Hemert  t>.  Porter, 
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11  Met4i.  (Mass.)  210 ;  Graves  v.  Week,  19  Vermont^ 
179 ;  Forbes  t>.  Smith,  80  Bug.  Law  dk  Eq.  602.  So 
the  phrase  out  of  the  state  embraces  all  defendants 
who  are  beyond  its  jarisdiotion,  so  as  to  disable  their 
creditors  from  commencing  actions  against  them,  even 
though  they  are  within  its  territory.  Sleight  t.  Kane, 
1  JoJiUS.  Cos.  S36  ;  Smith  t».  Bond,  supra.  So,  though 
their  condition  was  such  when  the  demand  fell  due 
that  they  could  neither  return,  nor  even  come  into  the 
state  afterwards ;  e.  g.j  where  they  have  died  abroad, 
never  having  been  here.  Davis  v.  Garr,  6  If.  F.  124 ; 
Douglass  V.  Forrest,  4  Bing.  {Eng.  C.  P.)  686  ;  Benja- 
min V.  Degroot,  1  Denio^  161 ;  Lafonde  t.  Ruddock, 
24  JBng.  Law  &  Eq.  239.  .  The  above,  and  similar 
phrases,  even  when  used  in  saving  clauses  relating  to 
the  absence  of  the  creditor^  have  been  uniformly  ap- 
plied in  the  same  extensive  and  liberal  sense  to  save 
the  demand.  Lafonde  v.  Ruddock,  24  Eng.  Law  & 
Eq.  239  ;  Townsend  v.  Deacon,  3  Excheq.  {Eng.)  706  ; 
Strithorst  v.  Graeme,  2  Wm.  Bl.  {Eng.  K.  5.)  723; 
Williams  z.  Jones,  13  East^  {Eng.  K.  B.)  439.  So  the 
word  ^^  person"  in  such  and  like  clauses  is  sufSciently 
comprehensive  to  embrace  foreign  corporations  as  well 
as  natural  persons.  Olcott  v.  Tioga  R.  R.  Co.,  20  If. 
Y.  223 ;  Louisville  v.  Leston,  2  How.  U.  8.  497. 

By  similar  reasoning,  and  by  like  rules  of  con- 
struction, the  courts  have  established  the  principle — 
that  in  order  to  set  the  statute  in  operation  and  to 
take  a  case  out  of  the  exceptions  created  by  section 
401,  the  debtor's  return  to  {i.  e.  "coming  into")  the 
state  must  be  public  and  notorious. 

A  return  .  .  .  within  the  chartered  limits  of  the 
state,  but  to  which  the  jurisdiction  of  the  state  did 
not  extend,  would  not  be  within  the  exception  of  the 
statute,  any  more  than  a  secret  and  clandestine  re- 
turn within  the  jurisdiction  of  the  state.  In  both 
cases  the  intent  of  the  statute  would  be  defeated — the 
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opportunity  afforded  the  creditor  of  collecting,  or  at 
least  suing  for  his  debts.  Smith  .t.  Bond,  8  Ala. 
386 ;  See  8  Parsons  on  Contra^ts^  *96,  and  cases 
cited ;  Angell  on  Lim.  §  206 ;  Ford  v.  Babcock,  2 
Sand.  618  ;  Cole  v.  Jessup,  10  N.  J.  96,  102 ;  S.  C,  2 
Barh.  309 ;  Fowler  d.  Bailey,  3  Mass.  201  ;  Little  v. 
Blunt,  33  Id.  369 ;  Randall  v.  Wilkins,  4  Denio.  STl ; 
Fowler  c.  Hunt,  10  Johns.  464. 

The  statute  ...  in  providing  that  the  limita- 
tion should  commence  on  the  debtor's  return  {i.  e, 
^^ coming")  into  the  state,  must  intend  such  a  return 
(•'coming  into")  as  would  enable  his  creditors,  using 
reasonable  diligence,  to  arrest  his  body  as  security  for 
the  debt.  By  returning  (''coming")  into  the  state 
must  have  been  intended  a  return  to  dwell  within  its 
jurisdiction,  and  not  to  lurk  in  it  as  a  place  of  con- 
cealment. Fowler  v.  Bailey,  supra.  To  avoid  the 
exception  in  the  statute,  the  defendant  is  bound  to 
show  either  that  plain tiflf  knew  of  his  return  ("com- 
ing "),  or  that  his  return  was  so  public  as  to  amount  to 
constructive  notice  or  knowledge.  Little  v.  Blunt, 
supra. 

This  is  a  case  in  which  the  defense  has  its  origin  in 
a  perpetrated  fraud.  It  is  a  fundamental  rule  of  law 
that  no  defense  can  arise  out  of  fraud  and  no  defense 
can  be  sustained.  Justice  Miller,  of  the  United  States 
supreme  court,  in  a  case  not  otherwise  authorative  of 
this  one  well  expresses  this  principle  in  these  words, 
which  have  been  cited  with  distinct  approval  by  that 
court  in  Upton  v.  McLaughlin,  106  U.  8.  640,  and  re- 
cently in  Rosenthal  v.  Walker,  111  V.  8. 191 :  "They 
(the  Statutes  of  Limitations)  were  enacted  to  prevent 
parties  from  asserting  rights  after  the  lapse  of  time  had 
destroyed  or  impaired  the  evidence  which  would  show 
that  such  rights  never  existed,  or  had  been  satisfied, 
transferred  or  extinguished,  if  they  ever  did  exist. 
To  hold  that  by  concealing  a  fraud  or  by  committing 
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a  fraud  in  a  manner  that  it  concealed  itself  until  such 
time  as  the  party  committing  the  fraud  could  plead 
the  statute  of  limitations  to  protect  it,  is  to  make 
the  law  which  was  designed  to  prevent  fraud  the 
means  by  which  it  is  made  successful  and  secure. 
Bailey  v.  Glover,  21  Wall.  {U.  S.)  349,  and  see  Poillon 
t.  Lawrence,  77  N.  Y.  211. 

C.  E.  Rushmore  {W.  &  8.  W.  Fullerton)  attor- 
neys), for  defendant-respondent. 

The  defendant  having  been  in  this  state  when  the 
cause  of  action  accrued,  and  having  remained  in  it 
until  the  commencement  of  this  action,  a  period  of  ten 
years,  the  statute  of  limitations  has  run  against  the 
claim 

That  fraud  which  it  is  claimed  was  practiced  by  the 
defendant  in  concealing  himself  by  a  change  of  name, 
does  not  prevent  the  running  of  the  statute.  That 
fraud  or  concealment  on  the  part  of  the  debtor  does 
not  prevent  the  running  of  the  statute  in  actions  at 
law,  is  well  settled  in  this  state.  The  rule  in  the 
United  States  courts  as  administered  in  Adams  v. 
Stern,  29  Hun^  280,  seems  to  be  different  so  far  as  the 
concealment  of  a  cause  of  action  is  concerned.  Judge 
Davis  in  deciding  that  case,  put  it  upon  the  ground 
that  ^' under  the  established  rules  of  the  United  States 
courts,  the  question  of  a  fraudulent  concealment  was 
a  proper  one  to  be  submitted  to  the  jury."  No  case 
can  be  found  in  this  state  where  concealment  of  the 
debtor  operated  to  take  the  case  out  of  the  statute  and 
the  contrary  is  expressly  held.  Troup  v.  Smith,  20 
Johns.  82  ;  Allen  v.  Mille,  17  Wend.  202 ;  Humbert  v. 
The  Rector,  &c.  of  Trinity  Church,  24  Wead.  687; 
Foot  t).  Farrington,  41  N.  T.  164. 

By  the  Court.— Vak  Vorst,  J.— The  defendant, 
residing  in  Austria,  in  the  month  of  May,  1873,  in 
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carred  the  obligation  as  acceptor  of  the  draft  which  is 
the  sabject  of  this  action.  In  July,  1873,  the  defend* 
ant  absconded  from  Austria  and  came  to  the  city  of 
New  York,  and  "  for  the  purpose  of  concealing  him- 
self from  his  creditors  assumed  a  fictitious  name,  and 
has  ever  since  borne  and  been  hiding  under  such  ficti- 
tious name."  The  draft  matured  after  the  defendant 
took  up  his  residence  in  New  York.  In  April,  1882, 
the  plaintiff,  the  owner  of  the  draft,  discovered  de- 
fendant in  the  city  of  New  York,  living  under  his  fic- 
titious name,  and  demanded  payment,  which,  being 
refused,  he  commenced  this  action. 

Upon  the  trial  the  plaintiff's  complaint  was  dis- 
missed upon  the  ground  that  the  action  not  having 
been  commenced  within  six  years  after  the  cause  there- 
of accrued,  the  same  is  barred  by  the  statute  of  limita- 
tions. 

The  question  arises  whether  the  defendant  was 
within  the  state  during  the  period  in  question  in  the 
sense  contemplated  by  the  statute.  It  has  been  said 
that  the  statute  of  limitations  ^'is  a  shield,  and  not 
a  weapon  of  offense."     I  am  quite  sure  that  it  was  not 

designed  to  defeat  justice.  It  should  not  shelter 
[']    a  man  who,  designing  to  defeat  the  vigilance  of 

his  creditors,  comes  into  this  state  and  conceals 
himself  under  a  fictitious  name,  thus  doing  all  in  his 
power  to  prevent  his  creditors  from  reaching  and  pro- 
secuting him  within  the  time  limited.  In  the  construc- 
tion of  statutes  the  judge  is  vested  with  authority  to 

disregard  the  letter  in  order,  in  a  given  case,  to 
[■]    attain  the  ends  of  justice.    This  power  has  been 

repeatedly  asserted  and  practiced  upon  the  high- 
est authority.  {Lieber^s  Hermeneutics  [3d  ed.]  note- 
page  286,  and  cases  cited.) 

If  this  defendant  is  shielded  by  the  strict  letter  of 
the  statute,  he  is  certainly  not  by  its  true  spirit  and 
intent.    {Code,  %  401.) 
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In  decisions  with  respect  to  the  former  statutes  of 
limitations,  the  word  ^^retnrn,"  foand  in  the  section 
above  cited,  has  been  held  to  apply  as  well  to  a  person  | 

coming  from  abroad,  where  he  had  resided,  as  to  a  cit- 
izen of  this  state  going  abroad  for  a  time  and  then  re- 
turning.   (Fowler  v.  Hunt,  10  Johns.  464.) 

It  has  also  been  decided  that  the  retarn  must  not 
be  clandestine  and  with  the  intent  to  defraud  creditors. 
The  *'  return"  must  be  public  and  under  such  circum- 
stances as  to  give  the  creditors  an  opportunity,  by  the 
use  of  ordinary  diligence  and  due  means,  to  prosecute 
the  debtor.  (Cole  v.  Jessup,  10  If.  T.  96,  103 ;  Randall 
V.  Wilkins,  4  Denio^  577 ;  Ford  v.  Babcock,  2  Sand. 
618 ;  Fowler  t.  Bailey,  3  Mass.  201 ;  Little  v.  Blunt,  33 
Id.  359.) 

A  coming  into  this  state  with  the  design  of  contin- 
uing therein,  concealed  under  a  fictitious  name  to 
avoid  the  pursuit  of  creditors,  is  in  legal  effect  no 
[*]  coming  at  all  until  the  day  that  he  is  discovered. 
The  construction  contended  for  by  the  respondent 
would  make  this  statute,  which  was  designed  to  pre- 
vent fraud,  *^  the  means  by  which  it  is  made  success- 
ful and  secure." 

The  case  of  Poillon  v.  Lawrence  (77  N.  T.  207), 
which  arose  under  the  bankrupt  law,  has  some  anal- 
ogy. In  that  case  the  bankrupt  contracted  a  debt  in 
one  name,  and  obtained  a  discharge  under  a  different 
name,  designedly  omitting  in  his  proceedings  refer- 
ence to  any  fact  which  would  disclose  that  he  was  the 
same  person  who  was  the  debtor  to  the  plaintiff.  Ra- 
PALLO,  J.,  said  :  "It  can  hardly  be  supposed  that  any 
court  would  willingly  sanction  a  fraud  of  that  descrip- 
tion." 

Practically   this   defendant   perpetrated  a   fraud 

equally  obnoxious.    Contracting  a  debt  in  a  foreign 

country  under  his  true  name,  he  then  comes  to 

[*]    this  country  and  lives  under  an  assumed  name,  in 
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this  way  to  conceal  himself  from  his  creditors.  Under 
such  circumstances  he  cannot  claim  the  protection  of 
the  statute  of  limitations. 

Tronp  V.  Smith  (20  Johns.  S2),  and  other  cases  cited 
by  respondent's  counsel,  involve  the  question  of  a 
n  fraudulent  concealment  of  the  cause  of  action,  but 
not  of  the  person  of  the  defendant ;  that  is  a  whol- 
ly different  question. 

The  judgment  below  is  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 


WOODFORD  V.  RASBACH. 
WOODFORD  V.  CHAPMAN  bt  al. 

SUPEBMB    COUET,    OsWEGO    COUNTT,    SPECIAL    TbEM, 

Februaby,  1884. 
§§  1260, 3251. 

Attorney. — Potoer  of  to  iettle  and  discontinue  action  and  satisfy  judg- 
ment.— Effect  of  settlement  qf  action  a$id  satisfaction  of 
judgment. — Report  qf  referee  on  motion. 

Althongh  the  opinion  of  a  referee  appointed  on  a  motion  is  not  con- 
clusiye  to  the  court,  it  is  entitled  to  respectful  consideration.  [>] 

Where  an  action  has  been  settled  and  disoontiuued,  and  a  judgment 
satisfied  of  record  by  the  attorney  for  the  plaintiff  therein  without 
authority  there  seems  to  be  no  donbt  as  to  the  power  of  the  court 
npon  motion  to  set  aside  the  discontinuance  and  satisfaction,  and 
substitute  another  attorney  in  the  place  of  said  attorney.  [*] 

The  attorney  of  record  in  an  action  by  virtue  of  his  retainer  as  such 
without  the  consent  of  his  client,  and  without  any  new  authority 
from  him,  may  discontinue  an  action  before  judgment,  and  after 
judgment  may  satisfy  the  judgment  itself,  at  any  time  within  two 
years  after  filing  the  judgment-roll, [*]  but  he  can  only  do  the  first 
in  such  a  manner  as  shall  dispose  of  the  action,  without  affecting 
his  client's  right  to  bring  a  new  action  for  the  same  cause;  and  the 
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aecood  only  upon  the  actual  payment  in  money  of  the  full  amount 
of  the  judgment.  [^] 

Where  a  stipulation  for  the  discontinuance  of  an  action  executed  by 
the  attorneys  of  record,  and  an  order  discontinuing  the  action  en- 
tered upon  it  professed  in  terms  to  rest  upon  a  settlement  of  the 
case, — HM^  that  they  would,  so  long  as  they  were  allowed  to  stand, 
be  a  bar  to  any  other  action  brought  for  the  same  cause.  [*]  Such 
a  discontinuance  and  a  certificate  of  the  satisfaction  of  a  judgment 
made  on  payment  of  a  part  only  of  the  money  due  on  the  judg* 
ment,  are  not  within  the  power  of  the  attorney  of  record  to  execute, 
unless  upon  some  special  authority  given  by  the  client. [*j 

A  certificate  of  the  satisfaction  of  a  judgment  upon  the  payment  of 
part  thereof  and  a  stipulation  that  an  action  be  discontinued,  rest- 
ing in  terms  upon  a  settlement,  both  executed  by  the  attorney  of 
record,  are  as  effective  to  discharge  the  plain tifTs  claims  as  would 
be  releases  under  seal,  executed  by  him  and  the  authority  to  exe- 
cute them  should,  therefore,  be  as  distinctly  shown  aa  that  to 
execute  for  another,  any  sealed  instrument. [^J 

Motion  by  plaintiff  to  set  aside  a  certificate  of  sat- 
isfaction of  the  jndgment  recovered  in  the  first  action 
and  a  stipulation  and  order  discontinuing  the  second 
action,  and  for  an  order  removing  the  plain tiff^s  at- 
torney of  record  in  each  action. 

The  first  of  the  above  entitled  actions  was  begun  in 
January,  1874,  for  malicious  prosecution  and  false  im- 
prisonment. It  was  twice  tried,  at  both  of  which  the 
jury  disagreed.  A  third  trial  in  October,  1876,  result- 
ed in  a  verdict  for  the  plaintiff  for  $9,890,  which,  upon 
a  motion  upon  the  judge's  minutes,  was  set  aside  and 
a  new  trial  ordered.  On  the  fourth  trial,  June  14, 
1879,  the  plaintiff  had  a  verdict  for  |10,000.  A  motion 
for  a  new  trial  on  the  judge's  minutes  was  denied,  and 
on  February  17,  1880,  judgment  was  entered  upon  the 
verdict,  including  interest  and  costs  for  $11,566.17. 
An  appeal  to  the  general  term  was  taken  from  the 
judgment  which  was  pending  June  11,  1881.  The  sec- 
ond action  was  begun  about  May,  1879,  and  originally 


CIVIL    PROCEDURE    REPORTS.  Bn 

.  Woodford  f>.  Basbacb. 

impleaded  David  H.  Rasbach  the  defendant  in  the 
first  Boit)  as  a  party  defendant.  On  motion  made  after 
the  second  verdict  in  the  first  action,  the  complaint  in 
the  second  action  was  dismissed  as  to  David  H.  Ras- 
bach, on  the  ground  that  the  cause  of  action  was  the 
same  in  the  two  actions,  and  that  the  former  action 
with  the  verdict  recovered  in  it  was  a  bar  as  to  him  to 
the  second  action ;  but  the  action  was  allowed  to  pro- 
ceed against  the  other  defendants.  On  the  11th  day 
of  June,  1881,  this  action  was  on  the  calendar  for  trial 
at  the  circuit  to  commence  in  Madison  county  June  13, 
1881.  Judgment  was  asked  in  this  action  for  $50,000 
damages,  John  W.  Boyle  of  Utica,  was  attorney  of 
record,  and  J.  I.  Sayles  of  Rome,  was  counsel  for  the 
plaintiff  in  both  actions. 

On  June  11,  1881,  John  W.  Boyle,  with  the  approv- 
al of  J.  I.  Sayles,  but  without  the  presence  or  knowl- 
edge of  the  plaintiff,  agreed  with  the  defendants  upon 
terms  of  settlement  of  both  actions,  to  the  effect,  that 
upon  the  payment  by  them  of  $10,000,  and  the  assign- 
ment by  them  to  the  plaintiff,  or  to  his  attorney,  of  a 
judgment  against  the  plaintiff  and  his  father  and 
brother  for  $3,807.69,  recovered  August  30,  1878,  and 
the  withdrawal  of  specifications  tiled  in  the  United 
States  district  court  to  prevent  the  discbarge  of  the 
plaintiff  in  bankruptcy,  the  judgment  in  the  first  ac- 
tion shall  be  discharged  and  the  second  action  discon- 
tinued. The  defendants  to  carry  the  said  settlement 
into  effect,  immediately,  on  the  same  day  paid  to 
John  W.  Boyle,  the  plaintiff's  attorney,  $10,000  and 
also  gave  to  him  an  assignment  of  the  judgment 
against  the  plaintiff  and  his  father  and  brother,  and 
gave  a  stipulation  withdrawing  the  specifications  above 
referred  to,  filed  in  the  United  States  district  court. 
The  plaintiff's  attorney  to  carry  said  settlement  into 
effect,  also  at  the  same  time  delivered  to  the  defend- 
ant's attorney  a  satisfaction  of  the  judgment  against 
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David  H.  Rasbach,  executed  and  acknowledged  by 
John  W.  Boyle  as  attorney  for  the  plaintiflF,  and  alao 
a  stipnlation  of  discontinuance  in  the  second  action, 
which  satisfaction  and  stipulation  were  on  the  same 
day  filed  by  the  defendants  in  Madison  county  clerk's 
office,  and  the  said  judgment  against  Basbach  dis- 
charged of  record,  and  an  order  entered  discontinuing 
the  second  action.  None  of  the  money  or  x^apers  above 
referred  to  came  to  the  hands  of  the  plaintiff.  The 
settlement  itself  was  repudiated  by  him,  and  written 
notices  to  that  effect  were  on  or  about  June  16, 1881, 
served  on  the  defendants  and  their  attorneys,  and  soon 
after  attorneys  were  employed  by  him  to  take  steps  to 
restore  the  said  actions  to  their  former  conditions. 

A  motion  was  made  in  the  first  action  to  set  aside 
the  certificate  of  satisfaction  filed,  and  the  discharge  of 
judgment  entered  thereon  in  Madison  county.  A  mo- 
tion was  made  in  the  second  action  to  set  aside  the 
order  of  discontinuance  entered  in  the  action,  and  to 
restore  it  to  its  place  on  the  circuit  calendar.  A  part 
of  the  relief  asked  in  each  motion  was  that  John  W. 
Boyle  be  removed  as  attorney  for  the  plaintiff  and 
other  attorneys  substituted. 

The  motions  were  referred  to  a  referee  to  take  tes- 
timony and  report  the  same  with  his  opinion  thereon 
to  the  court. 

This  has  been  done  and  the  motions  are  now  before 
the  court  upon  his  report  and  upon  the  original  affi- 
davits. 

F,  K.  FuUer^  for  the  plaintiff  and  motion. 

The  court  has  power,  on  motion,  to  set  aside  a  sat- 
isfaction of  judgment,  or  an  order  of  disoontinuanoe 
entered  by  fraud  or  mistake.  Wardwell  v.  Eden,  S 
Johns.  Oas.  121,  268  ;  Mechanics'  Bank  t.  Minthom, 
19  Johns.  244;  Campbell  v.  BristoU,  19  Werid.  101-2; 
Lewis  V.  Woodruff,  16  How.  Pr.  630;  Carstens  «. 
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Branstorf,  11  Abb.  Pr.  N.  S.  442  ;  Rooney  v.  2d  Ave. 
R.  R.  Co.,  18  N.  T.  368 ;  McGregor  v.  Comstock,  28 
-TA  237 ;  MuiTay  v.  Gibson,  22  Bun^  386  ;  Marshall  v. 
Meech,  61  JHf.  T.  140 ;  Hatch  v.  Central  National  Bank, 
78  Jd.  487. 

An  attorney  is  not  authorized  by  his  retainer  to 
satisfy  a  judgment  without  full  payment  thereof  in 
money,  nor  to  compromise  or  release  the  same ;  nor 
can  he  settle  a  suit  and  conclude  his  client  in  relation 
to  the  subject  in  litigation  without  his  client's  consent. 
Mandeville  t.  Reynolds,  68  N.  T.  628-640 ;  Beers  v. 
Hendrickson,  45  Id.  665 ;  Barrett  v.  Third  Ave.  R.  R. 
Co.,  46  Id.  628 ;  Shaw  v.  Kidder,  2  How.  Pr.  244: ; 
Quinn  v.  Lloyd,  6  Abb.  Pr.  N.  S.  281 ;  Lewis  v.  Wood- 
ruff, 16  How.  Pr.  639,  and  cases  cited ;  Carstens  v. 
Barnstorf ,  11  Abb.  Pr.  N.  8.  442. 

A  party  dealing  with  an  attorney  is  bound  to  take 
notice  of  the  scope  of  his  authority  as  such.  The  at* 
tomey  cannot,  compromise  the  claim  of  his  client  or 
release  the  cause  of  action,  or  satisfy  a  judgment  in 
his  client's  favor  without  payment  in  the  absence  of 
special  authority.  There  is  no  implication  of  an  au- 
thority to  do  acts  of  this  character,  from  his  appoint- 
ment as  attorney  in  the  case ;  and  a  party  dealing 
with  him  is  bound  to  take  notice,  that  they  are  not 
within  the  scope  of  his  authority.  Cox  tJ.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  63  N.  Y.  414  ;  reversing  4  Hun,  176 ; 
Benedict  v.  Smith,  10  Page,  126 ;  Heyman  v.  Berenger, 
1  Abb.  N.  a  315 ;  Doubleday  v.  Kress,  60  N.  J.  410, 
reversing  60  Barb.  161. 

The  plaintiff's  attorney  should  be  dismissed  as  at- 
torney of  record  in  both  cases,  and  be  adjudged  not 
entitled  to  any  compensation  therein  for  his  miscon- 
duct. Nor  should  Mr.  Sayles  have  any  compensation 
for  like  i-eason  within  the  case  of  Chatfield  v.  Sim- 
mons, Vi  N.  r.  209  ;  Andrews  t?,  Synge,  94  Id.  16, 
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Boyle,  Adwma  &  Kernan,  opposed. 

Churchill,  J, — Two  questions  are  presented  here  : 
1.  Is  the  relief  desired  properly  sought  by  motion  ?  2. 
If  so,  has  the  plaintiff  shown  himself  entitled  to  it  % 

The  referee  has  found  for  the  plaintiff  on  both 

of  these  questions,  and  though  his  opinion  may 

[']    not  be  conclusive  upon  the  court  (Marshall  «. 

Meech,  51  N.  T.  140),  it  is  certainly  entitled  to 

respectful  consideration. 

There  seems  no  question  as  to  the  power  of  the 

court  at  special  term,  to  grant,  upon  motion,  the 

["]    relief  now  sought.    In  many  cases,  the  court  has 

deemed  it  unwise  to  exercise  the  power  and  has 

left  the  parties  to  establish  their  supposed  rights  by 

action. 

In  Conchlin  v.  Taylor  (68  N.  T.  221),  the  court  of 
appeals  approved  an  order  of  the  special  term,  which 
vacated  a  satisfaction  piece  without  prejudice  to  an 
action  to  affirm  its  validity. 

The  lapse  of  time,  the  intricacy  of  the  facts  and  the 
necessity  of  bringing  in  parties  other  than  the  parties  to 
the  record  in  order  to  a  proper  determination  of  th^ 
questions  involved,  are  reasons  which  have  induced 
courts  to  leave  parties  in  cases  of  this  kind  to  an  ac. 
tion. 

These  reasons  do  not  seem  to  exist  here,  the  settle- 
ment was  promptly  disaffirmed,  and  proceedings 
promptly  taken  to  set  it  aside.  There  is  but  one  ques- 
tion here — that  of  the  authority  of  the  plaintiff's  at- 
torney and  counsel  to  settle  these  actions. 

To  the  settlement  of  that  question,  neither  the 
attorney,  whose  authority  is  denied  ;  nor  the  Canas- 
tota  Bank,  who  are  mere  volunteers  in  ttieir  connection 
in  the  matter,  are  necessary  or  proper  parties.  Every 
circumstance  necessary  to  be  presented  to  uphold  the 
settlement,  can  be  fully  presented  through  the  defend- 
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ants  in  these  actions,  without  additional  parties. 
There  seems  no  good  reasons  why  these  matters  may 
not  be  determined  upon  motion. 

The  attorney  of  record,  by  virtue  of  his  retainer  as 
such  without  the  consent  of  his  client,  and  with- 
["]    out  any  new  authority  from  him,  may  discontinue 
an  action   before  judgment ;  and  after  judgment 
may  satisfy  and  discharge  the  judgment  itself,  at  any 
time  within  two  years  after   filing  the  judgment  roll 
(Gillard  v.  Smart,  6  Cow.  385  ;  Barrett  v.  3d  Ave.  R.  R 
Co.,  45  N.  T.  628-«36 ;  Code,  §  1260,  2  H.  S.  362,  §  24), 
but  he  can  only  do  the  first  in  such  a  manner  as  shall 
dispose  of   the  action   without   aflfecting  his  client's 
right  of  action  or  right  to  bring  a  new  action  for 
[*]    the  same  cause;  and  the  second  only  upon  the  ac- 
tual payment  in  money  of  the  full  amount  of  the 
judgment.    Cox-w.  N.  Y.  C.  R.  R.,  63  N.  T.  414^-419  ; 
Ban-ett  v.  3d  Ave.  R.  R.,  45  Jd.  628-635  ;  Beers  v.  Hen- 
drickson,  45  Id.  665-670 ;  (JarJard  v.  Smart,  6  Cow. 
885. 

In  one  of  these  cases  the  stipulation  of  discontinu- 
ance executed  by  the  attorney  of  record  and  the  order 
entered  upon  it  profess  in  terms  to  rest  upon  a 
[•]    settlement  of  the  case  and  would  therefore,  so 
long  as  they  are  allowed  to  stand,  be  a  bar  to  any 
other  action  brought  for  the  same  cause. 

In  the  other  case  the  certificate  of  satisfaction  by 
virtue  of  which  the  judgment  has  been  discharged  of 
record,  was  given  by  the  attorney  of  record  upon  the 
payment  to  him  of  a  part  only  of  the  money  due  upon 
the  judgment. 

Neither   instrument   was,    therefore,    within    his 
power  to  execute  as  attorney  of  record,  and  if 
[•]    sustained,  must  be  so  upon  some  special  author- 
ity given  by  his  client. 

The  instruments  executed  in  these  cases,  if  allowed 
to  stand,   are  as  effective   to  discharge   the   plain  t- 
VoL.  VI.— 21 
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iffs  claims  as  would  have  been  releases  under  seal 
[T  executed  by  him  (Beers  v.  Henderson,  46  Jf.  T. 
665). 

The  authority  to  execute  them  should,  therefore, 
be  as  distinctly  shown  as  that  to  execute  for  another 
any  sealed  instrament. 

Mr  Sayles,  the  counsel  of  the  plaintiff,  whose  right 
to  settle  tbese  cases  was  affirmed,  perhaps  in  stronger 
terms  than  that  of  the  attorney  of  record,  did  not  as- 
sume for  himself  to  have  authority  to  execute  any 
instrument  which  should  release  the  plaintiff's 
claims. 

The  referee  to  whom  these  motions  were  sent  has 
found  that  the  certificate  of  satisfaction  of  the  judg- 
ment and  the  stipulation  of  discontinuance  of  the 
action  were  executed  without  authority  from  the 
plaintiff;  in  this  I  think  his  report  warranted  by  the 
evidence.  If  tliej^are  without  authority,  the  discharge 
of  the  judgment  upon  the  record  and  the  order  of  dis- 
continuance entered  are  also  without  authority,  and 
with  them  should  be  set  aside.  It  seems  quite  obvi- 
ous that  the  parties  to  this  settlement,  on  both  sides, 
acted  in  good  faith. 

The  cause  of  action  in  these  two  actions  had  been 
adjudicated  to  be  the  same  and  that  cause  of  action 
hnd  been  twice  valued  by  a  jury — once  at  $9,890,  and 
again  at  110,000. 

It  was  the  right  of  the  defendants  at  any  time,  to 
pay  the  judgment  for  ten  thousand  dollars  and  costs, 
entered  in  the  first  action,  and  thereupon  compel  a 
discontinuance  of  the  second  action  upon  the  payment 
of  the  costs  of  that  action.  The  amount  received  by 
plaintiff's  attorney  was  $10,000  in  money,  with  an  as- 
signment of  a  judgment  against  the  plaintiff  and  his 
fjither  and  brother  for  $8,807.59  and  interest,  from 
August  80,  1873  (amounting  to  nearly  $6,000),  and  the 
withdrawal  of  opposition  to  the  plaintiff's  discharge 
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in  bankruptcy.  The  amonnt  insisted  upon  and  received 
upon  the  one  side,  and  the  amount  paid  on  the  other, 
.  seems  to  establish  that  the  defendants  believed  Messrs. 
Boyle  &  Sayles  authorized  to  settle,  and  that  each  par- 
ty acted  in  good  faith  in  the  settlement. 

The  defendants,  having  acted  in  good  faith,  should 
have  the  right  to  test,  by  action,  if  they  so  desire,  the 
authority  of  plaintiff's  attorney  and  counsel  to  agree 
upon  terms  of  settlement  which  would  bind  the  plaint- 
iff. An  order  should  therefore  be  made  setting  aside 
the  satisfaction  and  discontinuance  above  referred  to, 
and  directing  the  return,  by  plaintiff's  attorney,  to  the 
defendants,  of  the  money  and  other  matters  rieceived 
by  him  as  a  consideration  for  the  some,  but  without 
prejudice  to  any  action  that  may  be  brought  by  the 
defendants,  or  either  of  them,  for  the  purpose  above 
indicated. 

The  present  relations  of  the  plaintiff  and  his  attor- 
ney, Mr.  Boyle,  as  shown  by  the  proceedings  on  these 
nfiotions,  are  such  that  it  would  not  be  proper  that  the 
latter  should  continue  to  act  as  attorney  for  the  for- 
mer in  these  actions.  But  the  attorney  has  a  lien  upon 
the  cause  of  action  and  the  papers  in  his  hands  which 
he  has  not  forfeited,  and  which  must  be  satisfied  or  se- 
cured before  he  can  be  required  to  surrender  his  place 
as  attorney.  If  the  plaintiff  and  Mr.  Boyle  can  agree 
as  to  the  amount  of  the  latter's  lien,  upon  paying  it, 
the  plaintiff  will  have  a  right  to  substitute  other  attor- 
neys. In  the  absence  of  such  agreement,  the  order  may 
require  that  upon  the  giving  of  a  bond  by  plaintiff  to 
the  attorney  in  an  adequate  sum  (and  $3,000  would  seem 
to  be  such  sum),  conditioned  for  the  payment  of  any 
judgment  which  may  be  recovered  by  the  latter  against 
the  former  for  his  charges,  services  and  disbursements 
in  the  above  entitled  actions,  and  in  matters  connected 
with  them,  or  either  of  them,  the  attorney  be  required 
to  surrender  the  papers  and  the  management  of  these 
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actions  to  such  attorneys  as  the  plaintiff  may  desig- 
nate, and  that  an  order  be  entered  substituting  such 
attorneys  for  the  present  attorney  of  record. 

Ten  dollars  costs  of  each  motion,  with  necessary 
disbursements  for  referee's  fees,  to  be  paid  by  the  de- 
fendants.   68  N.  Y.  221-224  ;*  Code,  g  3261. 


GOBTTLING,  Appellant,  t^.BIEHLER,  rr  al.,  Res- 
pondents. 

SUPBSME  CoUKTy  FiRST  DEPARTMENT,  GeNE&AL  TeRM, 

Mat,  1884. 
§§  993,  102a 

Finding$. — How  dupoted  of  hy  court  hefore  which  attian  tried, — J^d0<  ^ 
failure  to  make,  because  considered  unneeeesary. 

The  prorkion  of  the  Code  (§  1028)  which  requires  the  court  or  referee 
before  whom  a  cause  is  tried,  at  or  before  the  time  when  the  decis- 
ion is  rendered,  to  note  upon  the  margin  of  the  statement  of  facts, 
etc.,  which  he  has  been  requested  to  find  the  manner  in  which  each 
proposition  has  been  disposed  of,  nud  either  file  or  return  to  the 
attorney  the  statement  so  noted  is  mandatory  in  its  language,  and 
no  authority  has  iH'en  given  to  disregard  it  when  the  proposition 
may  be  considered  not  to  be  either  important  or  material.  The 
party  is  entitled  to  have  each  proposition  of  fact  or  U^  acted  upon 
and  noted,  and  it  is  only  after  that  has  been  done  that  the  materi- 
ality of  either  is  to  be  regularly  considered. 

Where  one  of  the  parties  to  an  action  tried  before  the  court  without 
a  jury,  before  the  decision  thereof  requested  the  court  to  make 
certain  findings  of  fact  and  law  which  the  court  refused  to  do  on 
the  ground  that  they  were  unnecessary, — Heldf  that  this  was  not 
the  disposition  of  them  which  in  any  possible  view  of  the  case  the 
court  was  authorized  to  make;  that  an  appeal  from  the  judgment 
entered  on  the  decision  of  the  court  was  not  in  a  condition  to  be 
heard  until  such  findings  were  passed  upon,  and  for  that  purpose 

♦  Concklin  e.  Taylor. 
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they  should  be  returned  to  the  justice  before  whom  the  trial  took 
place,  and  the  decisioa  of  the  appeal  suspended  until  the  proposi- 
tions should  be  considered  and  separately  noted. 

James  o.  Cowing  (82  K  T,  449),  followed. 

{Decided  October,  1884.) 

Appeal  of  judgment  recovered  on  trial  at  special 
term. 

The  opinion  states  sufficient  facts. 
HyTand  &  ZabrisJcie^  for  appellant. 
J9.  8,  Riddlr,^  for  respondent. 

Daniels,  J. — Before  the  decision  of  this  action  by 
the  court  before  which  the  trial  took  place,  the  find- 
ings of  fact  and  law  were  presented  and  submitted  to 
the  court,  and  the  court  refused  to  find  either  of  them 
because  they  were  considered  unnecessary. 

That  was  not  the  disposition  of  them,  which,  in 
any  possible  view  of  the  case  the  court  was  authorized 
to  make,  for  by  section  1023  of  the  Code  of  Civil  Pro- 
cedure it  has  been  provided  and  directed  that  the 
court  shall,  at  or  before  the  time  when  the  decision  is 
rendered,  note  on  tlie  margin  of  the  statement  the 
manner  in  which  each  proposition  has  been  disposed 
of,  and  must  either  file  or  return  to  the  attorney  the 
statement  so  noted.  This  provision  is  mandatory  in 
its  language,  and  no  authority  has  been  given  to  dis- 
regard it  when  the  propositions  may  be  considered  not 
to  be  either  important  or  material.  The  party  is  entitled 
to  have  each  proposition  of  fact  or  law  acted  upon  and 
noted,  and  it  is  only  after  that  has  been  done  that  the 
materiality  of  either  is  to  be  regularly  considered. 

This  is  the  clear  intention  and  eflPect  of  this  part  of 
the  Code,  and  it  has  so  been  regarded  in  James  v.  Cow* 
ing  (82  N.  T.  449).  Until  that  shall  have  been  done, 
this  appeal  is  not  in  a  condition  to  be  heard*. 
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A  practice  somewhat  Bimilar  existed  before  this 
section  went  into  effect.  And  when  it  was  not  fol- 
lowed it  was  considered  to  be  proper  to  send  the  case 
back  to  have  the  proposition  submitted,  passed  upon 
and  noted  (Bigler  v.  Pinkney,  80  N,  T.  636). 

The  decision  of  the  points  presented  by  the  appeal 
should  be  suspended  until  these  propositions  shall  be 
considered  and  separately  noted,  and  to  have  that  done, 
they  should  for  that  purpose  be  returned  to  and  dis- 
posed of  by  the  learned  justice  before  whom  the  trial 
took  place. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 


Iw  RB  THOMAS  POWERS,  Deceased. 

Subrogate' s   Court,  New  York  County,  Novem- 
ber, 1884. 

§  2615. 

Probats  of  mlL —  When  aliens  $hould  he  cited  to  iUtend. 

Where  among  the  surviving  next  of  kin  of  a  decedent  who  was  a  citi-^ 
zen  of  the  United  States  and  died  intestate,  were  a  brother  and  a 
sister,  both  non-resident  aliens  : — Ileldy  tliat  such  brother  and  sister 
were  entitled  to  the  same  interest  in  the  decedent  real  estate  as 
thej  would  have  taken  were  they  citizens  of  the  United  States  ; 
that  the  interest  of  the  brother  was  subject  to  be  defeated  by  the 
atate,  and  only  by  the  state,  upon  his  failure  to  file  an  affirmation  or 
deposition  respecting  his  intended  citizenship  in  the  manner  pro- 
Tided  in  LatOB  of  1845,  chap.  115,  1 1,  and  that  both  such  brother 
and  sister  must  be  cited  to  attend  the  probate  of  the  will, 

{Decided  December  10,  1884.) 

S!x parte  2i])])\icRtioj\  for  citations  to  attend  probate 
of  the  will  of  Thomas  Powers,  deceased. 
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The  fact  sufficiently  appear  from  the  opinion. 

William  A.  Haggerty^  for  the  proponent  and  mo- 
tion. 

Is  it  necessary  on  such  probate  to  cite  the  non- 
resident alien  brother  and  sister  of  said  decedent  \ 

The  statutes  in  relation  to  this  subject  are  Laws  of 
1845,  chap.  115  ;  amended  by  Laws  q/^1874,  chap.  261, 
and  Laws  of  lS75y  chap.  38  ;  IB.  S.  part  II.,  chap.  1, 
tit.  1,  §§  8,  16,  16,  17 ;  Code  of  Civil  Procedure,  §  2615. 

The  title  of  the  act  of  1845  is  "an  act  to  enable 
resident  aliens  to  hold  and  convey  real  estate  and  for 
other  purposes."  The  use  of  the  word  resident  in  the 
title  would  seem  to  exclude  any  intention  of  conferring 
any  rights  upon  non-resident  aliens.  See  section  4  of 
this  act  as  it  was  last  amended  in  1875  (ch.  88).  Non- 
resident aliens  are  not,  and  cannot  be,  heirs  of  a  resi- 
dent of  the  United  States.  An  alien  cannot  take  lands 
by  descent  nor  transmit  them  to  others  as  his  heirs. 
1  WasJtburn  on  Real  Property,  marg.  p.  49,  §  23.  Every 
citizen  of  the  United  States  is  capable  of  holding  lands 
within  this  state  and  of  taking  the  same  by  descent 
devise  or  purchase.  1  R.  S,  part.  II.,  chap.  1,  tit.  1, 
§  8.  The  provision  as  to  declaration  of  intention,  &c., 
contained  in  section  15  (1  B.  S.,  part  IL,  chap.  1,  tit. 
1)  and  referred  to  in  section  1  of  the  act  of  1845,  applies 
only  to  resident  aliens  ["any  alien  who  has  come  or 
may  hereafter  come  into  the  United  States"]  and  en- 
ables them  to  take  and  hold  only  after  such  declara- 
tion, &c.,  is  made.  Id,  §  16.  ''Such  alien  shall  not 
be  capable  of  taking  or  holding  any  lands  or  real 
estate  which  may  have  descended  or  been  devised  or 
conveyed  to  him  previously  to  his  having  become  such 
resident  and  made  such  deposition  or  affirmation  as 
aforesaid."  Id.  §  17.  The  rule  of  descent  contained  in 
1  E.  S.y  part.  II.,  chap.  2  must  be  limited  by  section  8, 
above  quoted,  as  to  persons  qualified  to  take  by  descent. 
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**  The  following  persons  must  be  cited  upon  a  peti- 
tion presented  as  prescribed  in  the  last  section. 

*'  1.  If  the  will  relates  exclusively  to  real  property, 
the  husband,  if  any,  and  all  the  heirs  of  the  testator." 
Code  Clo,  Pro.  §  2615. 

The  will  here  relates  exclusively  to  real  estate.  As 
would  appear  from  the  statutes  and  decisions  above 
cited,  the  non  resident  alien  brother  and  sister  of  the 
deceased  are  not  heirs.  It  will  be  noticed  that  the 
Code  says  that  the  "heirs"  must  be  cited,  but  does 
not  say  *'  persons  answering  the  description  of  heirs." 
The  statute  is  learnedly  considered  in  Hall  v.  Hall,  81 
JV.  Y.  130  ;  Luhrs  v.  Eimer,  80  N.  Y.  171 ;  and  Good- 
rich V.  Russell,  42  N.  Y.S5  ;  to  which  cases  I  would 
respectfully  call  the  court's  attention. 

Rollins,  S. — The  decedent,  who  at  the  time  of  his 
death  was  a  citizen  of  the  United  States,  owning  real 
estate  in  this  county,  died  here  in  July  last.  Among 
his  surviving  next  of  kin  are  a  sister  and  a  brother, 
both  non-resident  aliens.  A  paper  purporting  to  be 
his  last  will,  and  to  devise  to  his  wife  and  to  a  brother 
residing  in  the  United  States  certain  real  property, 
having  been  oflfered  for  probate,  the  question  has 
arisen  as  to  the  necessity  of  issuing  citations  to  his 
alien  brother  and  sister. 

Section  2615  of  the  Code  of  Civil  Procedure  directs 
that  upon  an  application  for  the  probate  of  a  will 
affecting  real  estaie,  all  the  "heirs"  of  the  testator 
must  be  cited.  Are  the  alien  brother  and  sister  of  this 
decedent  to  be  deemed  his  ''heirs"  within  the  mean- 
ing  of  this  section  ?  ''  An  heir,"  says  Blackstone,  "  is 
he  upon  whom  the  law  casts  the  estate  immediately  on 
the  death  of  the  ancestor."  (2  Blacks.  Comm.  chap. 
14,  p.  201.)  At  common  law  aliens  were  incapable  of 
taking  by  descent,  and  they  were  formerly  under  the 
same  incapacity  in  the  state  of  New  York.  (2  KenCs 
Comm.  53;  Lynch  v.  Clarke,  1  Sands  Ch.  604.)    This 
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disability  was  removed  by  the  act  of  1845.  That  act 
(§  4,  chap.  116,  Laws  of  1845,  as  amend^^d  by  chap. 
261,  Laws  of  1874,  and  by  chap.  38,  Laws  of  1875  [3 
a.  S.  7th  ed.  2170]),  recognizes  the  right  of  alien  kin 
of  a  person  deceased,  who  was  at  the  time  of  his  death 
a  resident  alien  or  a  citizen  of  the  United  States,  to 
take,  as  his  heirsy  the  lands  which  would  have  des- 
cended to  them  in  that  capacity  had  they  been  citizens 
of  the  United  States.  The  title  of  an  alien  male  of  full  • 
age  is  however  made  defeasible  by  the  state  upon  his 
failure  to  file  an  affirmation  or  deposition  respecting 
his  intended  citizenship  in  manner  provided  by  section 
1  of  the  act.  That,  under  the  provisions  of  this  stat- 
ute, non-resident  aliens  can  take  by  descent  seems 
too  plain  to  be  doubted,  and  has  been  often  expressly 
asserted  by  our  courts.  (Goodrich  v.  Russell,  42  N.  Y. 
85 ;  Luhrs  v.  Eimer,  80  N,  Y.  171 ;  Hall  e.  Hall,  81 
H.  Y.  180.) 

I  hold,  therefore,  that  this  decedent's  sister,  though 
a  non-resident  alien,  is  entitled,  if  he  shall  be  found 
to  have  died  intestate,  to  the  same  interest  in  his  real 
estate  that  she  conld  take  were  she  a  citizen  of  the 
United  States,  and  that  his  alien  brother  is  entitled  to 
a  like  interest,  subject  to  be  defeated  by  the  state  and 
only  by  the  state,  in  case  he  should  neglect  to  make 
and  file  the  deposition  and  affirmation  that  the  statute 
requires. 

Both  the  brother  and  sister  must  therefore  be 
cited. 
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HAYES,  As  AssiGNKE,  &o.,  of  GRANT  for  benefit 

OF  Creditors,  Appellant,  v.  DAVIDSON, 

Sheriff  of  the  City  and  County 

OF  New  York,  Respondent. 

Supreme    Court,    First    Department,    General 
Term,  October,  1884. 

§631. 

BiU  of  particulari. — When  ordered  in  action  hy  amgnee  again$t  nheriff 
for  conversion. 

In  an  action  by  an  assignee  for  the  benefit  of  creditors  against  a  sheriff 
for  taking  personal  property  under  an  attachment  against  the  as- 
signor, and  converting  it,  the  sheriff  is  not  entitled  to  a  bill  of  par- 
ticulars of  the  items  of  the  stock  of  goods  so  seized  and  converted, 
[',  •]  but  where  a  part  of  the  goods  were  returned  to  the  plaintiff 
after  the  commencement  of  tiie  action  and  accepted  by  him,  he 
should  be  required  to  furnish  a  bill  of  particulars  of  the  goods  so 
returned.  [•]  Brady,  J.  (dissenting.),— fitfZi,  that  the  plaintiff 
should  furnish  a  statement  in  writing  of  the  property  alleged  to 
have  been  carried  away  and  converted  by  the  defendant,  together 
with  a  statement  of  the  alleged  value  of  such  article,  piece  or  por- 
tion of  the  property  so  alleged  to  have  been  taken.  [*,  »] 

{Decided  October  7,  1884.) 

Appeal  from  an  order  requiring  the  plaintiff  to 
serve  on  the  defendant  a  bill  of  particulars. 

The  opinion  states  the  facts. 

Peter  Cond^on^  for  plaintiff,  appellant. 

W.  BourJce  CocJcran^  for  defendant,  respondent. 

Davis,  P.  J. — Ordinarily  I  should  be  of  opinion 
that  a  sheriff  who  is  sued  for  taking  on  process  a 


CIVIL    PROCEDURE    REPORTS.  331 

Hayes  «•  DaYidsoD. 

f ■ 

Stock  of  goods  from  the  possession  of  an  assignee, 
[']  and  removing  them  from  his  possession  is  not  en- 
titled, when  sued  by  such  assignee,  to  demand  a 
biU  of  particulars  of  the  items  of  the  stock  of  goods 
so  seized  and  taken.  Presumptively  his  possession  of 
them  would  be  held  sufficient  to  give  him  full  knowl- 
edge of  what  they  consist,  and  a  better  opportunity 
to  know  their  items  than  the  assignee  in  trust  from 
whom  they  have  been  taken.  In  this  case  a  part  of 
the  stock  was  sold  by  the  sheriflp,  and  another  part 
returned  by  consent  to  the  assignee.  Reasonable 
diligence  would  of  course  have  enabled  the  sheriff  to 
know  what  part  and  how  much  of  the  stock  was  sold, 
and  as  to  that  part  he  should  be  in  better  position  to 
know  the  particulars  than  the  assignee  can  be  i>re- 
sumed  to  be.  But  as  to  the  items  returned  to  the 
assignee,  if  such  return  were  in  gross  of  a  remaining 
bulk,  the  assignee  who  received  them  ought  to  be  in 
better  position  to  know  the  items  than  the  sheriff. 
Upon  the  facts  appearing  in  the  affidavits  I  think  the 
order  ought  to  be  so  modified  as  to  limit  the  bill 
[■]  of  particulars  to  the  items  returned  to  the  plaint- 
iff, so  that  the  sheriff  may  be  relieved  from  the 
necessity  of  proving  those  items  as  part  of  his  defense 
and  his  liability  in  respect  thereof  be  limited  to  such 
damages  as  the  taking,  withholding  and  returning 
with  acceptance  by  plaintiff  subject  him. 

With  this  modification  the  order  should  be  affirmed, 
without  cost  of  this  appeal  to  either  party. 

Daniels,  J. — [Concurring.] — I  am  convinced  that 
the  modified  directions  suggested  in  the  opinion  of 
the  presiding  justice  is  as  broad  as  the  facts  of  the 
case  will  justify.  There  would  be  neither  injustice  nor 

inconvenience  produced  by  an  entire  denial  of  the 
[•]    motion ;   for  the  sheriff  must  have  known   the 

goods,   and  of  what    they  consisted,   which  he 
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seized,  and  also  those  which  were  sold  by  him,  and 
excluding  them,  woald  as  clearly  indicate  the  articles 
returned.  But  as  the  plaintiff  has  the  ability  to  fur- 
nish a  statement  of  the  articles  returned,  and  that  will 
remove  all  possible  ground  for  misunderstanding  con- 
cerning the  subject  of  the  controversy,  he  may  well 
be  required  to  do  that.  And  to  such  a  direction  I 
therefore  agree. 

BuADY,  J. — [Dissenting.] — This  action  is  brought 
to  recover  damages  for  the  wrongful  conversion  by  the 
defendant  of  certain  personal  projMjrty  which  was  part 
of  the  estate  of  Dunran  A.  Grant,  and  claimed  by  the 
plaintiff  as  the  substituted  assignee  of  Grant. 

The  taking  of  the  goods  is  admitted.  They  appear 
to  have  been  seized  by  the  defendant,  as  sheriff,  under 
certain  warrants  of  attachment  issued  against  Grant, 
upon  the  ground  that  he  had  assigned  and  disposed 
of  his  property  with  the  intent  to  defi-aud  his  credit- 
ors. Some  of  the  goods  seized  were  sold,  and  it  ap- 
pears that  about  three  weeks  after  the  commencement 
of  the  suit  for  the  conversion  of  the  stock  taken  from 
Grant  the  merchandise  which  was  not  disposed  of  was 
returned  by  the  sheriff  to  the  plaintiff  and  accepted 
by  him.  Upon  the  application  of  the  defendant  an 
order  was  made  directing  the  plaintiff  to  furnish  a 
statement  in  writing  of  the  goods,  chattels,  fixtures 
and  other  personal  property  alleged  to  have  been  car- 
ried away  and  converted  by  the  defendant,  together 
with  a  statement  of  the  alleged  value  of  each  ar- 
[*]  tide,  piece  or  portion  of  the  property  so  alleged 
to  have  been  taken,  and  that  in  default  of  such  an 
account  the  plaintiff  should  be  precluded  from  giving 
evidence  on  the  trial  of  the  alleged  conversion  of  the 
property  mentioned  in  the  complaint  or  the  value 
thereof. 

The  defendant  is  a  public  oflSicer,  and  the  conyer- 
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sion  charged  against  him  was  an  act  which  he  was 
called  upon  to  perform  by  virtue  of  the  various  war- 
rants of  attachment  issued.  The  allegation  in  the 
complaint  is  that  between  January  4th  1884,  and 
February  25th  following,  the  defendant,  as  sheriff, 
willfully  and  wrongfully  seized,  took  and  carried  away 
and  converted  to  his  own  use  certain  goods  and  mer- 
chandise, the  property  of  the  estate  of  Grant  and 
belonging  to  the  plaintiff  as  assignee.     But  this  is  too 

general  an  allegation  in  an  action  like  this,  and 
[*]    the  court  below  was  justified  in  directing   the 

order  which  was  made  in  the  exercise  of  its  dis- 
cretion, and  it  cannot  be  interferred  with  under  the 
circumstances  revealed  by  the  pax)ers  submitted  on 
this  appeal. 

The  order  should  therefore  be  affirmed,  with  $10 
costs  and  the  disbursements  of  the  appeal. 


ANDREWS,  Respondent,  t.  SNYDER,  Appellant. 

CouNTT  Court  of  Onondaga  County,  November, 

1884. 

§§  8046,  3048. 
AppMl/romjuBtiee's  court. — Mode  of  $orviee  of  notice  of  oppedL 

Semce  of  a  notice  of  appeal  from  a  jad^ment  rendered  in  a  justice*8 
court,  upon  the  attorney  who  appeared  for  the  respondent  in  the 
justice's  court,  is  of  no  avail  if  the  respondent  is  a  resident  of  the 
county  in  which  the  judgment  was  recovered,  and  an  order  permit- 
ting the  appellant  to  so  serve  the  notice  of  appeal  would  be  of  no 
effect,  as  the  statute  prescribes  when  such  service  may  be  made 
and  an  order  could  not  enlarge  or  limit  the  scojje  ol  the  statute. 

Where  a  DoUce  of  appeal  from  a  judgment  of  a  justice's  court  was 
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duly  served  ou  the  justice  and  the  fees  and  costs  paid  him,  and  an 
undertaking  to  stay  execution  given  and  a  copy  of  the  notice  of  ap- 
peal served  on  the  respondent's  attorney  who  served  notice  of 
appearance,  and  the  appellant  relying  upon  such  appearance  placed 
the  cause  on  the  calendar,  noticed  it  for  trial,  and  upon,  its  being 
reached  on  the  day  calendar  took  a  dismissal  of  the  complaint  by 
default  and  entered  judgment  for  costs,  and  the  respondent  moved 
to  set  aside  the  notice  of  appeal  and  all  proceedings  subsequent 
thereto  on  the  ground  that  it  had  not  been  served  on  him,  and  it 
appeared  that  he  was  at  the  time  of  the  appeal  and  had  been,  ever 
since,  a  resident  of  the  county  in  which  the  judgment  was  recovered, 
— Held^  that  such  motion  should  be  granted,  but  that  the  appellant 
sho^ild  be  allowed  to  serve  his  notice  of  appeal  upon  the  respondent, 
and  that  costs  should  not  be  allowed  either  party. 
(Decided  Natember  8,  1884.) 

Motion  by  respondent  for  an  order  setting  aside 
and  dismissing  the  appeal  herein  ;  the  undertaking  on 
appeal ;  an  order  permitting  service  of  the  notice  of 
appeal  on  the  respondent's  attorney  ;  the  order  of  this 
court  dismissing  his  complaint  and  the  judgment 
entered  thereon. 

This  case  was  tried  before  a  justice  of  the  peace  of 
Onondaga  county  and  a  jury  on  May  2,  1884,  and 
judgment  rendered  for  the  plaintiff  and  against  the 
defendant  for  $110  damages  and  $13.12  costs. 

On  May  8,  the  appellant  gave  an  undertaking  and 
served  notice  of  appeal  on  the  justice,  and  paid  to 
him  the  cost  of  trial,  &c. 

On  May  22,  1884,  the  appellant,  not  being  able  to 
find  respondent  within  the  county  of  Onondaga,  pro- 
cured an  order  allowing  him  to  serve  the  notice  of  ap- 
peal on  the  attorney,  who  appeared  for  the  respondent 
on  the  trial  of  the  case  in  justice's  court,and  did  so  serve 
it.  Subsequently  said  attorney  served  on  appellant's 
attorneys  a  notice  of  motion  to  set  aside  the  appeal  on 
the  ground  that  the  service  of  the  notice  of  appeal  was 
irregular,  in  that  it  did  not  comply  with  section  3048 
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of  the  Code  of  Civil  Procedure.  Thereafter  said  mo- 
tion was  withdrawn  and  notice  of  appearance  served 
on  appellant's  attorney  by  respondent's  attorney.  The 
case  was  upon  the  calendar  of  the  court  several  terms 
following.  At  the  October  term  the  case  was  regularly 
noticed  for  trial,  placed  upon  day  calendar,  and,  there 
being  no  appearance,  on  the  part  of  respondent  on  mo- 
tion of  appellant  the  complaint  was  dismissed  with 
costs  against  respondent  and  judgment  was  duly 
entered  against  him  on  October  21,  1884,  for  $102.89. 

Other  facts  are  stated  in  the  opinion. 

William  M.  RosSy   for  plaintiff-respondent    and 
motion. 

Chamherlain  &  Ayers^  for  defendant-appellant, 
opposed. 

NoRTHRUP,  J.— Upon  the  papers  in  this  case  I 
must  hold  as  a  matter  of  fact  that  the  respond- 
ent was  at  the  time  of  the  appeal  and  ever  since  has 
been  a  resident  of  Onondaga  county  ;  that  the  appell- 
ant's attorneys  seasonably  and  in  good  faith  served  the 
notice  of  appeal  upon  the  justice  but  omitted,  through 
mistake  as  to  the  facts,  to  serve  it  upon  the  respon- 
dent ;  that  the  attorney  who  appeared  for  the  respon- 
dent in  justice's  court  has  appeared  in  this  court  for 
hiro,  acted  as  such  attorney  and  that  the  appellant's 
attorney  has  in  entire  good  faith  relied  upon  such 
appearance  in  this  action. 

It  is  unnecessary  to  determine  whether  the  notice 
of  appeal  was  personally  served  on  respondent's  attor- 
ney or  not,  as  such  service,  if  made  while  respondent 
was  a  resident  of  Onondaga  county,  would  have  been 
of  no  avail. 

I  must  hold  on  these  facts  that  the  appeal  has  not 
been  fully  perfected. 
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The  order  permitting  personal  service  of  notice 
of  appeal  on  respondent's  attorney  in  justice's  court 
was  of  no  effect.  The  statute  prescribes  when  such 
service  may  be  made,  and  an  order  could  not  enlarge 
or  limit  the  scope  of  this  statute. 

It  follows  that  the  order  permitting  service  of 
notice,  &c.  upon  the  attorney  who  appeared  for  the 
respondent  in  the  justice's  court  must  be  set  aside  ; 
that  the  order  dismissing  the  complaint  be  vacated 
and  tljat  the  judgment  against  the  respondent  be 
vacated  and  set  aside. 

Under  section  3049,  Code  of  Civil  Procedure  per- 
mission ought  to  be  and  is  given,  to  serve  ui)on  res- 
pondent the  notice  of  appeal  within  ten  days  or  if 
unable  to  do  so  to  serve  under  section  8048,  subd.  2. 

Upon  all  the  facts  this  does  not  seem  to  be  a  case 
where  costs  should  be  allowed  either  party. 


KENT,  Respondent  v.  POPHAM,  Appellant. 

Supreme    Coukt,    First    Department,    General 
Term,  January,  1884. 

§§  1498,  1632. 
Action  toforedois  mortgage, — Proper  partiM  to, 

A  plaintiff  should  not  be  allowed  to  amend  his  complaiot  on  the  trial 
of  the  action  by  striking  out  all  the  allegations  referring  to  one  of 
the  defendants  so  as  virtually  to  ditcontinue  the  action  as  to  him 
except  upon  the  payment  of  all  costs  in  the  action  whether  awarded 
to  him  on  appeal  from  a  fermer  judgment  or  otherwise.  ['J 

So  far  as  mere  legal  rights  are  concerned,  the  only  proper  parties  to  an 
action  for  the  foreclosure  of  a  mortgage  are  the  mortgagor  or  mort- 
gagee and  tliose  who  have  acquired  rights  under  them  subsequent 
to  the  mortgHgc;  [',  *J  and  one  who  claims  a  lien  on  the  mortgaged 
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property  prior  to  the  mortgage  and  adf  ene  to  the  mortgagor  can- 
not be  made  a  party  for  the  pnrpoae  of  trying  the  validity  of  hie 
claim.  [•,  •] 

Where  iu  an  action  to  foreclose  a  mortgage  a  judgment  creditor  of 
tlie  grantor  of  the  mortgagor,  was  made  a  party,  for  the  purpose  of 
having  the  judgment  declared  subsequent  and  subordinated  to  the 
mortgage,  and  the  judgment  creditor  claimed  that  his  judgment 
was  u  lien  on  the  mortgaged  im^misea  superior  to  the  mortgage, — 
Held,  thiit  he  could  not  be  made  a  party  to  the  action  for  that  pur- 
pose ;  [',  ^J  that  an  amendment  of  the  complaint  which  struck  out 
the  allegations  referring  to  him  and  his  judgment  and  in  effect  dis- 
missed the  action  as  to  him  could  not  be  allowed  except  upon  pay^ 
ment  of  all  costs,  [^]  and  could  not  in  any  mtnner  affect  his  rights 
because  it  left  his  lien  existing  against  the  property  whatsoever  it 
might  be  and  subject  to  the  enforcement  of  which  the  purchaser 
must  take  the  property.  ['J 

{DedcM,  Jiiareh,  1884.) 

Appeal  from  an  order  amending  the  complaint 
herein  and  from  the  judgment  thereafter  entered. 

8.  J.&F.  H.  Cowdrey^  for  defendant- appellant. 

B.  H.  Benn,  for  plaintiff-respondent. 

Brady,  J. — This  action  was^  brought  ostensibly  to 
foreclose  a  mortgage  made  by  Henry  C.  Barretto  to 
the  plaintiff,  to  secure  the  bond  executed  by  Frank  J. 
Barretto  and  himself.  The  complaint,  in  addition  to 
the  allegations  iu  reference  to  a  foreclosure  of  the 
mortgage,  alleges  as  follows : 

^' And  this  plaintiff  farther  shows  that  the  defend- 
ant, Francis  J.  Barretto,  was,  on  or  about  the  1st  day 
of  August,  1872,  seb^ed  in  fee  simply  of  an  undivided 
one- tenth  of  certain  lands  at  Barretto' s  Point  (then 
Westchester  county)  now  City  of  New  York,  of  which 
the  lands  covered  by  the  mortgage  hereinabove  des- 
cribed constituted  a  portion  ;  that  on  said  1st  day  of 
August,  1872,  said  Francis  J.  Barretto  conveyed  to 
Henry  C.  Barretto  his  said  undivided  interest  in  said 
Vol.  VI.— a2 
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lands,  by  an  instrament  in  writing,  under  seal,  bearing 
date,  duly  executed  and  delivered  on  said  1st  day  of 
August,  1872 ;  that  said  conveyance  was  made  for 
and  in  consideration  of  the  indorsement  by  said 
Henry  C.  Ba'rretto  of  a  certain  promissory  note  for 
$2n,000  made  by  said  Francis  J.  Barretto,  dated  on  or 
about  August  2,  1872,  and  then  delivered  to  plaintifE, 
and  to  secure  the  said  Henry  against  the  payment  of 
the  same  ;  that  relying  upon  the  said  note  and  in- 
dorsement and  the  said  conveyance  to  said  Henry,  the 
plaintiff  did  pay,  lay  out  and  expend  for,  and  loan 
and  advance  to  the  said  Francis  J.  Barretto  at  various 
times  thereafter,  during  the  year  1872,  large  sums  of 
money,  which  amounted  over  and  above  all  pay- 
ments and  offsets  to  $13,000 ;  that  thereafter  and 
actual  partition  of  said  lands  was  had,  and  the 
lands  covered  by  the  mortgage  mentioned  and 
described  herein  were  duly  set  apart  and  then  con- 
veyed to  Henry  G.  Barretto,  in  right  of  the  said 
Francis  J.  Barretto,  and  in  confirmation  of  the  con- 
veyance of  August  1,  1872,  whereupon  the  mortgage 
mentioned  herein  was  given  by  the  said  Henry  C. 
Barretto  to  secure  the  moneys  so  loaned  and  ad- 
vanced, and  paid  out  by  plaintiff  to  the  defendant, 
Francis  J.  Barretto,  which  moneys  still  remain  unpaid^ 
and  in  pursuance  of  the  agreements  and  covenants 
of  the  said  parties ;  that  the  conveyance  from  Fran- 
cis J.  Barretto,  although  delivered  on  or  about  August 
2,  1872,  was  not  recorded  until  October  23, 1873,  in 
the  afternoon,  in  Westchester  county  register's  office, 
liber  857  of  Conveyances,  pajge  114,  and  a  certain  judg- 
ment obtained  in  the  New  York  supreme  court,  by 
defendant  William  H.  Popham  against  the  defendant 
Francis  J.  Barretto,  for  $11,560.47,  was  docketed  in 
the  clerk's  office  of  said  county,' on  said  October  23, 
1878,  in  the  forenoon. 

^'  And  plaintiff  alleges  that,  by  reason  of  the  facts 
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hereinabove  set  forth,  the  lien  of  the  said  jndgment 
vvas  subsekjnent  and  subordinate  to  the  lien  of  the  6aid 
conveyance  from  Prank  J.  Barretto  to  Henry  C.  Bar- 
retto,  and  to  plaintiff's  mortgage,  and  may  be  so 
declared  and  decreed."  And  in  connection  with  these 
allegations  the  following  piiiyer  for  relief :  "That  the 
lien  of  the  said  jndgment  obtained  by  the  defendant, 
Popham,  may  be  declared  to  be  subsequent  and  sub- 
ordinate to  the  lien  of  the  plaintiflPs  mortgage."  The 
a^nswer  of  the  defendant  Popham' s  testators  contro- 
verted the  material  statements  of  the  complaint  and 
alleged  fraud  in  the  pretended  conveyance  from  Fran- 
cis J.  Barretto  to  Henry  C.  Barretto  and  the  complic- 
ity of  the  plaintiff  therein ;  denied  the  delivery  of 
the  conveyance  prior  to  the  docketing  of  his  judg- 
ment; claimed  priority  of  lien;  set  up  his  adverse 
title;  and  claimed  the  benefit  of  his  allegations  as 
though  he  had  demurred. 

It  appears  that  after  the  opening  of  the  case  at  the 
trial  a  motion  was  made  on  behalf  of  the  defendant 
Mrs.  Popham — the  action  having  been  continued 
against  her  as  executrix  of  William  H.  Popham-  her 
husband  and  the  judgment  creditor — to  dismiss  the 
complaint  as  against  her ;  which  was  denied  and  an 
exception  duly  taken.  It  appears  that  this  motion 
was  renewed  after  the  plaintiff  rested,  and  was  again 
denied  and  an  exception  taken.  It  also  appears  that 
during  the  trial  and  after  the  plaintiff  had  introduced 
evidence  of  the  deed,  bond  and  mortgage,  a  motion 
was  made  by  the  plaintiff  to  amend  the  complaint. 
The  motion  was  opposed,  but  the  order  was  granted 
and  an  exception  taken.  This  is  the  third  appeal  in 
this  case.  On  a  former  appeal  the  judgment  was  re- 
versed and  a  new  trial  awarded  with  costs  to  the 
appellant  to  abide  the  event.  Subsequently  an  order 
was  made  granting  leave  to  the  plaintiff  to  make  the 


340  CIVIL    PROCEDURE    REPORTS. 

Kent «.  Popham. 

amendments  which  were  allowed  upon  the  trial,  and 
the  order  appealed  from  was  reversed. 

The  questions  presented  upon  this  appeal  arise 
first  upon  the  propriety  of  permitting  the  amendments 
to  be  made  on  the  terms  that  were  imposed,  and 
secondly  the  judgment  itself  against  the  defendant 
Popham.  The  amendments  allowed  changed  the  entire 
character  of  the  action  by  striking  out  the  allegations 
cited  and  part  of  the  prayer  for  relief,  also  cited  and 
converted  it  into  one  of  foreclosure  only,  resting  upon 
the  judgment  and  not  seeking  by  any  allegations  in 
the  complaint  to  settle  the  status  in  reference  to  the 
priority  of  the  judgment,  which  was  referred  to  in  the 
allegations  of  the  complaint  stricken  out.  And  that 
such  was  the  design  of  the  amendments  is  clear  from 
the  fact  that  the  prayer  in  regard  to  the  judgment  was 
also  stricken  out  as  part  of  the  complaint.  The  char- 
acter of  the  action  having  been  thus  changed  and  all 
the  allegations  stricken  out  making   the  defendant 

Popham  a  party  and  presenting  issues  as  to  him, 
[']    it  was  virtually  a  discontinuance  of  the  action  as 

to  him,  and  should  not  have  been  allowed  except 
upon  the  payment  of  all  the  costs  in  the  action, 
whether  awarded  to  him  on  appeal  or  otherwise. 
There  does  not  seem  to  be  the  slightest  doubt  about 
the  propriety  of  this  res!ilt  and  of  our  conclusions  ar- 
rived at  on  this  appeal,  that  the  judgment  against  the 
defendant  Popham  should  be  reversed. 

It  is  settled  that  the  only  proper  parties  to  a 
["]    bill  of  foreclosure  so  far  as  mere  legal  rights  are 

concerned,  are  the  mortgagor  or  mortgagee  and 
those  who  have  acquired  rights  under  them  subsequent 
to  the  mortgage.  And  this  rule  is  founded  upon  the 
statute  (Emigrant  Industrial  Savings  Bank  v.  Gold 
man,  75  N.  Y.  127).  It  was  said  in  that  case  :  **The 
plaintiff  may  make  prior  incumbrancers  parties,  for 
the  purpose  of  having  the  amount  ascertained  and 
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paid  oat  of  the  proceeds."  Bnt,  as  said  in  that  case 
and  to  be  said  in  this,  no  snch  purpose  was  indicated 
by  the  complaint.  On  the  trial  the  allegations  pre- 
sented a  contest  as  to  whether  the  judgment  mentioned 
was  a  prior  lien  to  the  mortgage. 

In  Corning  v.  Smith  (6  if.  Y.  82),  it  was  held 
[•]    by  the  court  of  appeals  that  where  one  claims 

adversely  to  the  title  of  the  mortgagor  and  prior 
to  the  mortgage,  he  cannot  be  made  a  party  defend- 
ant in  a  bill  to  foreclose  a  mortgage  for  the  purpose  of 
trying  the  validity  of  such  claim.  And  in  Eagle  Fire 
Ins.  Co.  V.  Lent  (6  Paige^  635)  the  chancellor  declared 
the  rule  emphatically  to  be,  that  so  far  as  mere  legal 

rights  were  concerned  upon  a  bill  of  foreclosure, 
[*]    the    only   proper    parties   to    the    suit   are    the 

mortgagor  and  mortgagee  and  those  who  have 
acquired  rights  and  interest  under  them  subsequent  to 
the  mortgage  ;  and  further  that  the  mortgagee  had 
no  right  to  make  one  who  claimed  adversely  to  the 
title  of  the  mortgagor  and  prior  to  the  mortgage,  a 
party  defendant  for  the  purpose  of  trying  the  validity 
of  his  adverse  claim  of  title  in  this  court.  See  also 
Frost  V.  Koon  (30  N.  F.  428),  in  which  these  cases 
have  been  referred  to,  commented  upon  and  sustained. 
It  was  doubtless  the  knowledge  of  this  rule  which 
induced   the   appellant^s    counsel  to  apply  for    the 

amendment  which  was  granted  upon  the  trial, 
[•]    and  by  which  his  action  was  converted  into  one 

of  simple  foreclosure.  The  defendant's  rights 
could  not  be  affected  in  any  way  by  the  amendment 
having  been  allowed,  because  that  left  his  lien  exist- 
ing cigainst  the  property  w^hatsoever  it  may  be  and 
subject  to  the  enforcement  of  which  the  purchaser 
must  take  the  property.  In  proceedings  to  collect 
the  judgment  its  priority  could  be  determined,  if  any 
issue  were  taken  on  that  subject. 

For  these  reasons  the  order  allowing  the  amend- 
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ment  sh(  uld  be  modified  so  as  to  require  the  payment 
of  all  the  costs  in  the  action  to  the  defendant  Popham, 
either  given  to  her  or  to  her  testator  to  abide  the  event, 
or  which  occurred  in  the  ordinary  way,  and  the  judg- 
ment should  be  so  modified  as  to  make  it  appear  dis- 
tinctly that  no  rights  of  the  defendant  Popham  are 
affected  except  as  a  subsequent  incumbrancer,  for 
which  purpose  she  was  a  proper  party.  No  costs  of 
this  appeal  to  either  party. 

Banisls,  J.,  concurred. 

Davis,  P.  J.  [Concurring.] — I  concur  except  as  to 
the  costs  of  this  appeal.  I  see  no  reason  why  this 
should  not  be  granted.  The  action  of  the  plaintiff 
below  has  compelled  the  executrix  to  take  this  appeal. 
Why  should  the  estate  bear  its  expenses) 


In  re  the  B.  M.  BOYNTON  SAW  &  PILE  COM- 

PANY. 

Supreme   Court,   Second  Department,    General 
Term,  September,  1884. 

§§1810,  2419  etseq. 

TcHiUintafry  dUtolvUon  cf  etnyoration, — PotDer  qf  court  in  proeeedinffi/ar. 

— AppoimmmA  ofremoer, — OtrntenU  of  report  of  referee. — 

Decision  of  court. 

A  proceeding  for  the  volantary  dissolution  of  a  corporation  is  a  purely 
statutory  one  in  which  the  court  has  no  power  or  authority  to  act, 
except  as  such  power  is  conferred  by  statute.  [>] 

A  receiver  cannot  be  appointed  in  a  proceeding  for  the  vohmtary  dis- 
solution of  a  corporation  until  the  granting  of  the  final  order  dis- 
solving the  corporation,  p,'/] 
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Where  in  a  proceeding  for  the  voluntary  dissolation  of  a  corporation 
on  the  return  of  che  orocr  to  show  cause  why  it  should  not  be  dis- 
solved, a  referee  was  appointed  by  the  court  **  to  talie  proof  of  the 
insolvency  of  the  corporttuou  and  of  all  matters  relating  thereto," 
— Heldy  that  the  court  had  power  to  do  so,  but  that  the  report  of  the 
referee  or  deci;u.on  of  the  court  must  contain  a  statement  of  the 
effects,  credits  and  other  property,  and  of  the  debts  and  other  engage- 
ments of  the  corporation  and  of  all  matters  pertaining  to  its 
affiiirs,  [*]  and  that  where  neither  the  report  nor  the  decision  of  the 
court  contained  such  a  statement  the  final  order  was  void  and  must 
be  reversed  and  the  proceedings  remitted  to  the  special  term  to 
proceed  anew  on  the  referee's  report.  ['] 

In  re  Eagle  Iron  Works  (8  Paige^  885) ;  [^]  In  re  Pyrolusite^Manganese 
Co.  (3  iV.  F.  Gif>.  Pro.  370),  [']  followed. 

{Bedded  December  9,  1884.) 

Appeal  from  an  order  dissolving  the  corporation 
respondent ;  appointing  a  permanent  receiver  of  its 
property  and  denying  a  motion  to  vacate  order  appoint- 
ing a  temporary  receiver. 

On  October  29,  1883,  on  a  petition  of  a  majority  of 
the  trustees  of  the  E.  M.  Boynton  Saw  and  Pile  Com- 
pany asking  for  its  dissolution  on  the  ground  that  it 
was  insolvent  and  that  such  course  was  beneficial  to 
the  interests  of  its  stockholders,  and  on  affidavits  two 
orders  to  show  cause  were  granted  herein  ;  one  why 
the  corporation  should  not  be  dissolved,  and  the  other 
why  a  receiver  should  not  be  appointed,  to  preserve 
its  property,  pending  a  final  order  for  its  dissolution 
and  a  distribution  of  its  assets. 

On  November  2,  1883,  the  papers  having  been  duly 
served  on  the  attorney  general,  an  order  was  entered 
appointing  Wallace  P.  Groom  as  such  receiver,  to 
take,  keep  and  preserve  the  property  of  the  corpora- 
tion. 

On  November  6,  1883,  the  receiver's  bond  was 
approved  and  filed,  and  he  entered  upon  the  discharge 
of  his  duties.    Subsequent  to  this  date,  the  National- 
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Cir,y  Bank  of  New  York,  Charles  K  Bishop  and  the 
Waterbury  M'fg  Co.,  obtained  jadgments  against 
the  company  and  issued  executions  therein  to  the 
sheriff  under  which  formal  levies  were  made  on  the 
property  of  the  company. 

Thereafter  motions  to  set  aside  the  order  appoint- 
ing the  temporary  receiver  were  made,  and  at  the  con- 
clusion of  the  argument  a  reference  was  ordered  "to 
take  proof  of  the  insolvency  of  the  corporation  and  all 
matters  relating  thereto."  Thereafter  the  referee's 
report  was  filed,  and  the  order  appealed  from  made. 
Further  facts  are  set  out  in  the  opinion. 

John  B.  Whiting  {Oibson.^  Whiting  cfe  Parkfn^ 
attorneys),  for  the  National  City  Bank  of  New  York, 
appellant. 

The  order  appointing  the  temporary  receiver  is 
void  and  should  be  vacated  because  the  court  had  no 
power  to  make  such  an  order.  If  tnere  is  power  in 
the  court  to  appoint  a  temporary  receiver  in  proceed- 
ings for  voluntary  dissolution,  it  must  arise  from  some 
new  provision  of  the  Code  of  Civil  Proceedure  ;  there 
was  no  such  power  under  the  revised  statutes.  Cham- 
berlain V.  Rochester  S.  P.  V.  Co.,  7  Hun^  557.  A 
creditor  who  obtains  a  levy  under  an  execution  on  the 
personal  property  of  the  corporation  after  the  petition 
for  voluntary  dissolution  is  filed,  but  before  the  final 
hearing  has  a  valid  lien  and  one  that  must  be  respected 
by  the  permanent  receiver.  Matter  of  Waterbury,  8 
Paige,  380  ;  Matter  of  French  MT g  Co.,  12  Htin,  488. 
.  .  .  .  The  court  has  no  power  to  appoint  temporary 
receivers  in  these  proceeding.  Matter  of  Open  Board 
of  Brokers,  3  N.  T.  Monthly  Law  BuUetin,  57  ;  Smith 
V.  Danzig,  3  N.  Y.  Civ.  Pro.  127 This  proceed- 
ing is  strictly  statutory  and  must  conform  to  the  re- 
quirements of  the  statute.  Sharp  v.  Speir,  4  Hill^  76; 
Matter  of  HoflP,  72  N.  Y.  184. 
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Charles  E.  Chase^  for  F.  W.  Gade,  a  stockholder, 
appellant. 

The  court  had  no  jarisdietion  to  make  an  order  of 
dii^solation  because  the  petition  and  schedules  do  not 
comply  with  the  requirements  of  secfion  2421.  There 
must  be  a  strict  compliance  with  all  the  statutory  re- 
quirements to  give  jurisdiction.  In  re  Pyrolusite 
Manganese  Co.,  3  iV^.  F.  Civ.  Pro.  270;  Chamberlain 
V.   Rochester  S.   P.  V.   Co.,   7  Huriy  567;   Matter  of 

Westchester  Iron  Co.,  15  How.  Pr.   7 The 

order  appointing  the  temporary  receiver  was  made 

without  jurisdiction No  receiver  can  be  ap- 

IX)inted  except  under  sections  2429,  and  1810.  The 
former  section  confers  authority  of  appointment  only 
upon  dissolution  of  the  corporation.  The  latter  is  not 
a  source  of  power  of  appointment  but  simply  limits 
the  power  of  appointment  in  proceedings  for  dissolu- 
tion to  the  court.     Matter  of  Open  Board  of  Brokers, 

3  N.  Y.  Monthly  Law.  Bui.  67 This  is  not  a 

case  in  which  a  temporary  receiver  may  be  ap- 
pointed. Chamberlain  o.  Rochester  S.  P.  V.  Co.,  7 
Hun^  567 ;  Matter  of  Edson,  1  iV.  T.  Monthly  Law 
Bui.  61. 

Charles  ff.  Luscombj  for  receiver  and  trustees, 
respondents. 

As  to  power  of  court  to  appoint  temporary  receiver, 
cited  Code  of  Civil  Procedure,  §  1810,  subd.  4; 
U.  S.  Trust  Co.  V.  N.  Y.  W.  S.  &  B.  R.  R.  Co.,  6  2V.  T. 
Civ.  Pro.  90 ;  Attorney  General  v.  Continental  Life 
Ins.  Co.,  28  Huny  360. 

Brown,  J. — ^This  a  purely  statutory  proceed- 
[']    i^g>  and  the  court  has  no  power  or  authority  to 
act,  except  as  such  power  is  conferred  by  the 
statute.    The  authority  for  the  appointment  of  a  re- 
ceiver is  given  by  section  2429  of  the  Code,  and  this 
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can  only  be  exercised  upon  granting  the  final  order 
dissolving  the  corporation.    There  was  no  power  in 

the  conrt  therefore  to  appoint  a  temporary  re- 
[•]    ceiver,  and  the  order  of  November  2,  1883,  was 

void.  This  view  of  the  statute  is  in  harmony  with 
the  decision  of  the  courts.  (Matter  of  French  M'fg 
Co.,  12  Hun,  488 ;  Chamberlain  v.  Rochester  S.  P.  V. 
Co.,  7  Id.  657  ;  In  re  Open  Board  of  Brokers,  3  N.  Y. 
Monihly  Law  Bui.  67.) 

The  statute  does  not  give  the  court  control 
[*]    over  the  corporate  property  until  the  decision  is 

made  upon  the  return  of  the  order  to  show  cause. 
If  such  control  had  been  given  there  would  doubtless 
be,  as  an  incident  to  such  control,  authority  of  restrain 
creditors  from  suing  the  company  and  to  prevent  any 
intei:ference  by  creditors  with  the  corporate  assets. 
(Phoenix  Foundry  Co.  v.  N.  R.  Cons.  Co.,  4th  Dept., 
6ir.  r.  Civ.  Pro.  160.) 

But  in  the  case  of  the  Eagle  Iron  Works  (8 
[*]    Paige^  385),  the  chancellor  held  that  an  injunction 

would  not  be  granted  in  such  a  proceeding  as  the 
one  we  are  considering,  and  said:  ''The  statute  has 
not  given  to  the  court  any  control  over  the  property 
until  the  coming  in  of  the  master's  report  and  the  dis- 
solution of  the  corporation."  He  pointed  out  the  dif- 
ference between  a  proceeding  for  a  voluntary  dissolu- 
tion of  the  corporation,  and  proceedings  against  cor- 
porations in  equity,  and  held  that  in  the  former  case 
creditors  who  by  their  diligence  obtained  a  lien  upon 
the  corporate  property  could  not  be  deprived  of  the 
preference  they  had  acquired ;  while  in  the  latter  case 
the  court  might  interfere  by  injunction  to  restrain  the 
creditors'  proceedings. 

I  think,   therefore,  the  order  appointing  the 
[']    temporary  receiver  was  void,  and  should  have 

been  vacated. 
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Another  point  is  made  by  the  appellant  which  I 
think  is  fatal  to  the  proceedings.    Upon  the  hearing 
upon  the  order  to  show  cause,  the  court  referred  the 
matter  to  a  referee  "to  take  proof  of  the  insolvency 
of  the  corporation  and  all  matters  relating  thereto.' ' 
This  the  court  had  power  to  do,  and  the  Code  pro- 
vides, section  2428,  that  the  report  of  the  referee 
[•]    or  decision  of  the  court  '*  must  contain  a  state- 
ment of  the  effects,  credits  and  other  property, 
and  of  the  debts  and  other  engagements  of  the  corpor- 
'  ation  and  of  other  matters  pertaining  to  its  affairs." 
The  referee  returned  the  testimony  to  the  court,  but 
made  no  report  upon  any  of  the  matters  mentioned  in 
the  statute,  and  there  does  not  appear  in  the  appeal 
papers  to  have  been  any  decision  of  the  court,  except 
,  that*  contained  in  the  final  order.      This,  however,, 
makes  no  mention  of  the  matters  required  by  the 
statute. 

In  the  case  of  the  Pyrolusite  Manganese  Com- 
n  pany  (3  iVl  F.  Civ.  Pro.  270),  for  a  voluntary  dis- 
solution, a  similar  defect  was  held  to  be  fatal  to 
the  proceeding.  The  requirement  of  the  Code  was 
one  of  substance  and  not  of  form,  and  a  failure  to 
comply  with  it  renders  the  final  order  void. 

The  order  appealed  from   must  therefore  be 
[*]    reversed  with  costs,  and  the  proceedings  remitted 
to  the  special  term  to  proceed  anew  upon  the  re- 
feree's report  in  the  manner  required  by  the  statute. 

Barnard  and  Dykman,  JJ.,  concurred. 
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HEENAN  V.  THE  NEW  YORK,  WEST  SHORE  & 
BUFFALO  RAILROAD  COMPANY. 

COUNTT  COX^BT  OF  ALBANY  CoUNTY,  DeOEMBBB,  1884. 

§§  341,  488,  499. 

Countff  Courts. — Juriadiction  o/y  o/ actions  again$tdom€9tiecarporation$» 

—  Objection  to,  how  raised, — Instance  of  case  in  which  want  of 

jurisdiction  did  not  appear  on  face  of  complaint. 

The  general  rule  that  for  the  purpose  of  ascertaining  the  place  of 
venue  of  an  action  against  a  railroad  corporation  any  county  id 
which  it  operates  its  rond,  may  be  regarded  as  its  residence,  does 
not  apply  to  county  courts;  [V]  but  in  them  for  the  purpose  of 
determining  their  jurisdiction  a  domestic  corporation,  or  joint 
stock  association,  whose  principal  place  of  business  is  within  the 
county  is  deemed  a  resident  thereof. ['] 

A  county  court  has  not  jurisdiction  of  an  action  against  a  domestic 
corporation  unless  its  principal  office  is  located  within  the  county 
and  personal  service  of  the  summons  is  made  within  Che  county 
upon  one  of  those  officers  of  it  whom  the  Code  of  Civil  Procedure 
provides  may  be  served  with   a  summons  in   an  action   against 

5t.[','] 

Where  the  fact  that  a  county  court  had  not  jurisdiction  of  a  defend- 
ant does  not  appear  on  the  face  of  the  complaint,  he  does  not 
waive  the  objection  by  appearing  generally  and  serving  an  answer, 
pleading  among  other  defenses  the  want  of  jurisdiction ;[*]  under 
the  Code  a  defendant  may  plead  as  many  defenses  as  he  has,  whether, 
as  formerly  denominated,  to  the  jurisdiction,  in  abatement  or  in 
bar.[«J 

Where  the  complaint  in  an  action  in  the  county  court  of  Albany 
county  against  a  domestic  railway  corporation,  alleged  that  the 
defendant  was  a  domestic  corporation  engaged  in  the  business  of 
carrying  freight  and  passengers  for  hire  in  various  parts  of  the  State 
including  the  county  of  Albany  and  that  a  part  of  the  line  of  its 
road  was  located  in  that  county, — Held^  that  the  allegations  of  the 
complaint  as  to  residence  were  sufficient, [*J  and  the  defendant  could 
not  demur  thereto,  [^J  and  did  not  waive  its  objections  to  the  juris- 
diction by  appearing  generally  and  serving  an  answer  averring  that 
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its  principal  place  of  buainefls  was  in  the  city  of  New  York  and 
never  was  established  or  located  in  the  county  of  Albany,  and  that 
the  sumipons  was  served  apon  it  in  the  city  of  New  York;  [^*]  that 
such  allegations  of  the  answer  being  true  the  court  bad  not  juria- 
diction  of  the  defendant.  {*} 
{Bedded  December,  1884.) 

Motion  by  defendant  for  a  new  trial  and  tliat  the 
complaint  be  dismissed. 

The  opinion  states  the  facts. 

Ira  K.  PlacCy  for  defendant  and  motion. 

B.  a.  Bispwardj  for  plaintiff^  opposed. 

NoTT,  Connty  Judge. — ^This  is  an  action  to  recover 
damages  for  injury  to  personal  property  caused  by  de- 
fendant's negligence  in  operating  its  railroad  through 
the  village  of  West  Troy,  in  this  county.  The  case 
was  tried  and  submitted  to  the  jury,  which  rendered  a 
verdict  for  the  plaintiff.  The  defendant  now  moves 
for  a  new  trial,  and  that  the  complaint  herein  be  dis- 
missed. Two  questions  are  presented  for  the  consid- 
eration of  the  court — first,  whether  this  court  has 
such  jurisdiction  as  to  entertain  the  action ;  and  second, 
if  it  has  not,  has  the  defendant  waived,  or  is  it  con- 
cluded from  raising  the  point.  The  complaint  alleges 
that  the  defendant  is  a  domestic  corporation  under  our 
laws,  and  is  engaged  in  the  business-of  carrying  freight 
and  passengers  for  hire  in  various  parts  of  the  State, 
including  the  county  of  Albany,  and  that  a  part  of  its 
line  of  road  is  located  in  this  county.  The  answer  of 
the  defendant  admits  that  it  is  a  domestic  corporation, 
and  avers  that  its  principal  place  of  business  is  and 
was  at  and  long  before  the  commencement  of  this 
action  established  by  its  articles  of  association  and 
actually  located  in  the  city  of  New  York;  that  its 
principal  place  of  business  never  was  established  or 
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located  in  the  county  of  Albany,  and  that  the  sum- 
mons was  served  upon  defendant  in  the  city  of  New 
York.  It  also  pats  in  issue  the  various  allegations  in 
the  complaint.  On  the  trial  it  was  established  that 
the  defendant)  being  a  railroad  corporation,  operated 
its  road  through  various  counties  oj!  this  State,  includ- 
ing Albany  county,  and  that  by  the  articles  of  associa- 
tion, and  in  fact,  its  principal  place  of  business  is 
and  was  located  in  the  city  of  New  York,  and  that  the 
summons  herein  was  served  upon  one  of  the  officers  of 
the  defendant  in  the  city  of  New  York. 

Corporations  created  under  the  laws  of  this 
[']  State  are  residents  of  the  State,  and  an  examina- 
tion of  the  adjudications  of  our  courts  will  show, 
that  their  residence  may  be  localized  into  one  county 
or  exist  in  manj^  counties  at  the  same  time.  For  the 
purpose  of  ascertaining  the  place  of  venue  in  an  action 
in  the  supreme  court  against  a  railroad  company,  any 
county  in  which  it  operates  its  road  may  be  regarded  as 
its  residence  (Pond  v.  H.  R.  R.  Co.,  17  Bou).  Pr.  543). 
So  with  reference  to  an  action  in  the  justices'  court 
(Belden  v.  N.  Y.  &  H.  R.  R.  R.  Co.,  15  ffaw.  Pr.  17; 
Sherwood  t).  S.  &  W.  R.  R.  Co.,  16  Barb.  652).  So 
with  regard  to  highway  labor  (People  ex  rel.  H.  R. 
R.  R.  Co.  V.  Pierce,  31  Barb.  138).  So  for  the  pur- 
poses of  taxation  (People  v.  Fredericks,  48  Barb.  173 ; 
S.  C.  aflPd,  48  iV.  Y.  70).  If  there  was  no  special  provis- 
ion in  regard  to  the  county  court,  these  authorities 
would  control  us  and  we  should  hold  the  action  could 
be  maintained  against  the  defendant  in  this  county. 

The  Code  of  Civil  Procedure  provides  that  for 
[*]  the  purpose  of  determining  the  jurisdiction  of  the 
county  court,  a  domestic  corporation  or  joint  stock 
association  whose  principal  place  of  business  is  estab- 
lished by  or  pursuant  to  a  statute  or  by  its  articles  of 
association  or  is  actually  located  within  the  county,  is 
deemed  a  resident  of  the  county,  and  personal  service 
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of  a  summons  made  within  the  connty,  as  prescribed 
by  the  Code,  is  sufficient  (§  341).  Our  jurisdiction, 
[*].  therefore,  by  this  provision,  in  the  case  of  a  domes- 
tic corporation,  depends  first,  upon  the  location 
within  6ur  county  of  its  principal  place  of  business, 
whether  by  force  of  a  special  statute  or  its  articles  of 
association,  or  its  actual  location  ;  and  secondly,  per- 
sonal service  of  the  summons  within  the  county  upon 
One  of  those  of  its  officers  who  may  be  served  under 
the  Code  of  Civil  Procedure  with  a  summons  in  an 
action  against  it. 

The  provisions  of  the  constitution  in  reference  to 
the  county  court  (art.  6,  §  15)  are  broad  enough  to  per- 
mit the  legislature  to  confer  this  power  upon  the 
county  court,  in  the  cases  of  corporations  doing  busi- 
ness in  the  county,  and  that  it  is  so  is  eminently 
proper  to  cover  cases  where  large  business  enterprises 
are  carried  on  within  the  county,  and  some  of  its  chief 
officers  within  the  county  directing  its  important  of- 
fices, although  the  principal  office  may  be  located  in 
another  county  (Gerap  v.  Pratt,  7  Dalp,  197,  distin- 
guishing Landers  7).  The  8.  I.  R.  R.  Co.,  53  N.  T.  450). 
Here  the  principal  place  of  business  of  the  de- 
[*]  fendant,  by  its  articles  of  association  and  in  fact, 
is  located  within  New  York  county,  and  the  sum- 
mons was  not  served  in  this  county.  The  conclusion 
reached  is  that  this  court  has  not  jurisdiction  over  the 
defendant. 

This  brings  us  to  the  consideration  of  the  second 
question  :  has  the  defendant  waived,  or  is  it  concluded 
from  raising  the  objection  t  The  plaintiff  insists  that 
the  defendant  having  answered  and  appeared  generally 
in  the  action,  although  by  its  answer  it  raised  the  issue 
of  its  residence,  it  cannot  now  say  that  it  is  a  non-resi- 
dent of  the  county,  as  the  court  could  acquire  juris- 
diction of  the  defendant  by  the  service  of  the  sum- 
mons upon  a  proper  officer  of  the  company  within  the 
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county,  which  could  uot  be  done  in  the  case  of  an  in- 
dividual. 

I  am  of  opinion  that  the  allegations  of  the 
[*]  complaint  as  to  residence  were  sufficient,  and  as 
the  defect  of  which  the  defendant  complains  did 
not  appear  on  the  face  of  the  complaint,  he  could  not 
demur  [Code^  §  488.)  The  objection  to  the  jurisdiction 
was  therefore  properly  taken  by  answer  {Code,  §  498, 
Holbrook  v.  Baker,  16  IIu7i,  176  ;  Mayhew  v.  Robinson, 
10  Ifoio.  Pr.  162-5),  and  was  not  waived  by^  appearance 
in  the  action  and  an  answer  therein  setting  ap  the  ob- 
jection (Sullivan  v.  Prazer,  4  HobL  620;  Wheelock  v. 
Lee,  74  JV.  Y,  497-8). 

In  opposition  to  the  rule  at  common  law,  under 
[•]  the  Code,  a  defendant  may  plead  as  many  de- 
fenses as  he  has,  whether,  as  formerly  denomi- 
nated, to  the  jurisdiction  in  abatement  or  in  bar.  {Code^ 
%  507  ;  Sweet  v.  Tuttle,  14  N,  Y.  466.)  It  follows,  there- 
fore, that  the  general  appearance  of  the  defendant, 
distinctly  by  its  pleading  giving  notice  of  its  intention 
to  raise  the  question  of  jurisdiction,  is  no  waiver,  nor 
does  it  conclude  the  defendant  from  insisting  on  the 
want  of  jurisdiction  of  this  court.  (Landers  v.  TheS.  I. 
R.  R.  Co.,  63  N,  Y.  460;  Davidsburgh  v.  The  K.  L. 
Ins.  Co.,  90  N,  Y.  526.)  The  cases  cited  by  the  plaint- ' 
iff  8  counsel  (Paulding  «.  Hudson  Man.  Co.,  2  E.  Z>. 
Smith,  38 ;  Ballard  n.  Burrows,  2  RobL  206  ;  Olcott  v. 
Maclean,  73  N,  Y.  223)  do  not  apply  to  this  case. 

An  order  must  be  entered  granting  the  motion  of 
the  defendant  and  awarding  a  new  trial ;  and  the  com- 
plaint should  be  dismissed. 
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THOMAS  ET  AL.   AS  ADMINISTRATORS,    ETC.,    V.   THE 

UTIGA  &  BLACK  RIVER  RAILROAD 
COMPANY. 

Supreme   Court,   Onondaga   County  Circuit, 
February,  1884. 

§§  1902,  1903. 
Actum  far  eattnng  decOh, — Mdomre  qf  damages  in. 

In  an  action  for  causing  death  by  negligence,  etc.,  the  question  to  be 
decided  by  the  jury  in  determining  the  amount  of  damages,  is: 
what  was  the  reasonable  expectation  of  pecuniary  benefit  to  the 
next  of  kin,  etc.,  by  inheritance  or  otherwise  from  tlie  continuance 
in  life  of  the  deceased,  worth  in  money  ?  If  the  requirements  of  the 
statute  in  other  respects  are  satisfied  tlie  plaintiff  is  entitled  to  re- 
cover at  least  nominal  damages  and  the  fact  that  the  result  of  the 
deceased  surviving  the  casualty  which  caused  his  death  was  subject 
to  chance,  is  no  reason  for  holding  as  a  matter  of  law  that  plaintiif 
could  not  recover  any  damages  at  all  or  only  nominal  damages. 

{Bedded  February^  1884.) 

Motion  by  defendant  under  section  999  of  the  Code 
of  Civil  Procedure  for  a  new  trial  on  the  minutes.  Also 
motion  by  plaintiff  for  an  extra  allowance. 

E.  2).  MatheiDSy  for  plaintiffs. 

A.  M.  Beardsly^  for  defendant. 

Vann,  J. — In  this  action  brought  to  recover  dam- 
ages from  the  defendant  for  negligently  causing  the 
death  of  the  plaintifiTs  intestate,  the  plaintiff  had  a 
verdict  for  $3,100,  the  main  question  present^  for 
decision  upon  this  motion  for  a  new  trial  relates  to  the 
measure  of  damages  adopted  by  the  court  in  its  charge 
to  the  jury. 
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The  deceased  was  51  years  of  age,  unmarried,  in 
fair  health,  temperate,  prudent  and  industrious.  He 
had  accumulated  $5,000  worth  of  property  and  the 
evidence  warranted  the  jury  in  finding  that  he  was 
still  earning  and  accumulating  when  he  died. 

His  expectation  of  life,  according  to  the  tables  in 
common  use  by  insurers  of  lives,  was  twenty  and 
twenty-one  one-hundredth  years. 

He  died  intestate  leaving  him  surviving  only 
brothers  and  sisters,  and  children  of  deceased  brothers 
and  sisters. 

It  was  not  shown  that  any  one  of  these  persons 
had  received  from  him  any  pecuniary  benefit  during 
his  lifetime. 

The  court  submitted  to  the  jury  the  following  ques- 
tion upon  the  subject  of  damages : 

'*  What  was  the  reasonable  expectation  of  pecuni- 
ary benefit  to  tbe  next  of  kin  by  inheritance  or  other- 
wise, from  the  continuance  in  life  of  the  deceased, 
worth  in  money?" 

The  defendant  excepted  and  now  contends  that  the 
plaintiffs  were  entitled  at  the  most  to  only  nominal, 
but  really  to  no  damages,  even  if  their  case  was  fully 
made  out  so  far  as  the  questions  relating  to  negligence 
are  concerned. 

A  right  of  action  for  causing  death  by  negligence 
is  given  by  section  1902,  of  the  Code  of  Civil  Pro- 
cedure. 

By  force  of  the  statute  some  damages  may  be  re- 
covered by  the  executor  or  administrator  of  a  decedent 
who  has  left  him  or  her  surviving  a  husband,  wife  or 
next  of  kin,  for  a  wrongful  act  neglect  or  default 
causing  death,  &o. 

By  holding  otherwise,  courts  would  decide  that 
the  legislature  had  created  a  barren  cause  of  action:. 
A  right  of  action,  which  is  simply  a  right  to  recover, 
with  no  possibility  of  a  recovery  is  an  absurdity.    At 
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least  nominal  damages  mnst  therefore  be  awarded  if 
the  statute  is  satisfied  in  other  rejects. 

Section  1903  of  the  Code  provides  that  the  dam- 
ages recovered  in  such  an  action  are  exclusively  for 
the  benefit  of  the  husband,  wife  and  next  of  kin,  and 
are  to  be  distributed  as  unbequeathed  assets. 

The  next  section  (1904)  provides  that  the  damages 
awarded  may  be  such  a  sum,  not  exceeding  $5,000,  as 
the  jury  deems  to  be  a  fair  and  just  compensation  for 
the  pecuniary  injuries  resulting  from  the  decedent's 
death,  to  the  person  or  persons  for  whose  benefit  the 
action  is  brought. 

In  any  case  the  estimate  of  damages  must,  to  a  cer- 
tain extent,  depend  upon  probabilities,  as  death  is  the 
cause  of  damages,  continuance  in  life  must  be  the 
basis  of  damages.  But  as  life  is  uncertain,  it  cannot 
be  proved  how  long  a  decedent  would  have  lived  if  he 
had  not  been  killed  ;  therefore  the  probability  of  his 
surviving  for  a  longer  or  shorter  period  must  be  con- 
sidered in  every  case.  Moreover,  the  doctrine  of  prob- 
abilities must  extend  further  and  include  other  ele- 
ments that  may  enter  into  the  question  of  damage. 

It  may  be  difllcult  to  say  in  the  case  under  con- 
sideration that  the  continuance  in  life  of  the  intestate 
would  have  been  of  pecuniary  benefit  to  the  next  of 
kin,  but  it  is  impossible  to  say  that  it  would  not  have 
been  of  substantial  pecuniary  benefit  to  them.  There- 
fore, they  may  have  sustained  a  serious  pecuniary  loss 
by  his  death  ;  there  was  some  chance  about  it.  But, 
as  no  logical  verdict  can  be  rendered  for  damages  from 
the  death  of  a  human  being,  under  this  statute,  except 
upon  a  calculation  of  chances,  the  question  must  con- 
stantly arise,  **what  were  the  probabilities?"  In  the 
clearest  case  there  is  at  least  the  chance  that  if  the 
deceased  had  survived  the  accident  he  would  have 
died  from  some  other  cause  in  a  very  short  time. 

Other  elements  of  chance  enter  into  most  cases, — 
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Bach  as  health,  ability  to  labor  or  support,  and  the  like. 
In  the  case  at  bar  the  learned  counsel  for  the  defend- 
ant has  suggested  an  unnsiial  namber  of  chances,  one 
or  more  of  which,  however,  must  apply  to  every 
case  arising  under  the  statute.  Because  the  result 
was  subject  to  chance,  therefore,  is  no  reason  for  hold- 
ing as  matter  of  law  that  the  plaintiffs  were  not  en- 
titled to  recover  any  damages  at  all,  or  only  nominal 
damages.  The  question  in  all  these  cases  must  be, 
what  were  the  chances  worth  in  money  to  the  next  of 
kin  under  all  the  circumstances!  What  were  the 
probabilities  worth?  What  was  the  reasonable  ex- 
pectation of  pecuniary  benefit  worth  ? 

This  was  substantially  the  question  that  the  jury 
was  told  to  answer  in  this  case.  It  was  sent  to  the 
jury  upon  the  theory  of  reasonable  expectation,  or  in 
other  words,  probabilities.  That  theory  was  adopted 
without  much  time  for  reflection  ;  but,  even  now,  after 
studying  the  question  with  some  care,  aided  by  the 
researches  and  arguments  of  counsel,  I  am  unable  to 
improve  upon  it.  Upon  a  second  trial,  with  my  pres- 
ent light  upon  the  subject,  I  should  feel  compelled  to 
ask  the  jury  in  effect  to  answer  the  same  question. 

Other  grounds  of  error  are  assigned  by  the  defend- 
ant, but  I  have  not  considered  them,  as  I  think  that 
the  general  term  should  pass  upon  the  measure  of 
damages,  before  a  second  trial  is  had,  if  one  is  neces- 
sary. 

The  motion  for  a  new  trial  is  denied,  with  $10  costs. 
The  motion  for  an  extra  allowance  is  denied  without 
costs.  There  may  be  a  stay  of  proceeding  for  sixty 
days  after  entry  of  judgment  to  enable  the  defendant 
to  prepare  a  case  and  exceptions. 
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OAKES,   Individually  and  as  executor,  etc.  v. 
HARWAY. 

City  Court  op  New   York,    Special  Term, 
December,  1884. 

§  3174. 

City  court  of  JSFew    York, — Counter-claim   in   action  tn,  brought   by 

executor, 
• 

Where,  in  an  action  in  the  city  court  of  New  York  brought  by  one 
suing  individually  and  as  executor  and  trustee  under  a  will  for 
moneys  loaned  the  defendant  by  a  firm  composed  of  the  plaintiff 
individually  and  the  plaintiff  as  executor,  etc.,  the  defendant 
pleaded  as  a  counter-claim  a  demand  for  moneys  alleged  to  be  due 
the  defendant  under  an  agreement  made  with  the  plaintiffs  under 
such  firm  name,— J3<?/^,  that  if  the  plaintiff  was  authorized  to  con- 
duct business  and  contract  in  said  name  and  was  authorized  to 
sue  thereon,  it  is  subject  to  the  right  of  counter-claim. 

{Decided  December  19,  1884.) 

Demurrer  to  a  counter-claim  set  up  in  an  answer. 

The  plaintiff  sues  individually  and  as  executor  and 
trustee  under  the  last  will  and  testament  of  Eliza 
Oakes,  deceased,  to  recover  $950  and  interest,  moneys 
alleged  to  have  been  loaned  the  defendant  by  the 
''plaintiffs."  The  complaint  contained  the  following 
allegation,  to  wit: 

"  1st.  That  at  the  times  hereinafter  mentioned  said 
plaintiffs  Francis  J.  Oakes  individually,  and  said  Fran- 
cis J.  Oakes  as  the  executor  and  trustee  under  the 
last  will  and  testament  of  Eliza  Oakes,  deceased,  were 
doing  business  together  in  the  city  of  New  York  as 
copartners  under  the  Arm  name  of  Oakes  &  Co.;"  and 
then  sets  out  the  loan. 
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The  defeodant's  answer  (omittiDg  the  formal  parts) 
was  as  follows  ; 

^"^  First  As  a  defense  to  this  action  and  as  a 
counter-claim  to  the  demand  of  the  plaintiffs  in  said 
complaint  alleged,  this  defendant  alleges,  that  hereto- 
fore and  on  or  about  the  Ist  day  of  January,  1884,  the 
plaintiffs,  in  their  firm  name  of  Cakes  &  Co.,  executed 
and  delivered  to  this  defendant  a  certain  agreement 
in  writing  bearing  date  on  that  day,  wherein  and  where- 
by said  plaintiffs  in  and  by  said  firm  name  of  Cakes  & 
Co.,  promised  and  agreed  to  pay  in  monthly  payments 
to  this  defendant  one  fifth  of  all  profits  on  all  sales  of 
dye  woods,  and  dye  wood  extracts,  paste  and  liquors 
of  whatever  name  or  nature  made  by  said  jJaintiffs 
for  the  term  of  five  years  from  the  date  of  said  agree- 
ment; that  said  plaintiffs  have  since  the  execution 
and  delivery  of  said  agreement  sold  large  quantities  of 
dye  woods  and  dye  wood  extracts,  paste  and  liquors 
made  by  said  plaintiffs,  upon  which  they  have  made 
large  profits ;  that  this  defendant  has  often  applied 
to,  and  demanded  of  said  plaintiffs  an  account  and 
statement  of  such  sales  by  them  since  the  date  of 
said  agreement,  and  that  they  pay  to  this  defendant 
the  amount  of  one  fifth  of  the  profits  thereon  accord- 
ing to  their  said  agreement,  but  they  have  neglected 
and  refused  to  make  such  account  or  statement,  and 
to  pay  over  the  said  one  fifth  of  the  profits  thereon  to 
this  defendant.  That  this  defendant  has  no  informa- 
tion of  the  precise  amount  of  profits  upon  said  dye 
woods  and  dye  wood  extracts,  paste  and  liquors,  made 
by  said  plaintiffs,  and  he  has  not  had,  and  has  not 
now,  any  means  of  ascertaining  the  precise  amount  of 
such  profits,  and  cannot  ascertain  the  same  j»recisely, 
and  particularly,  without  inspection  and  examination 
of  plaintiff's  books  of  account,  but  upon  information 
and  belief  he  avers  that  the  said  one-fifth  of  the  pro- 
fits aforesaid,  now  due  to  this  defendant  from  said 
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plaintiffs  amounts  in  the  aggregate  to  a  sum  far  ex- 
ceeding the  amount  claimed  in  the  complaint  herein, 
and  for  which  judgment  is  demanded  therein,  and 
amounts  to  the  sum  of  at  least  $2,000. 

*'  Wherefore  this  defendant  demands  that  the  plaint- 
iffs herein  be  required  to  account  to  him  for  the  said 
one-fifth  of  the  profits  upon  said  articles  mentioned  in 
said  agreement  according  to  the  terms  o3f  said  agree- 
ment, and  that  he  recover  such  sum  as  may  be  found 
due  to  him,  as  a  counter-claim  in  this  action  to  the  ex- 
tent of  $2,000,  and  that  out  of  the  amount  of  such 
sum  found  due  to  him,  the;amount  of  the  claim  of  the 
plaintiffs  herein  be  deducted  and  allowed,  and  that  he 
have  judgment  for  the  balance  thereof,  with  his  costs 
in  this  action." 

To  the  counter-claim  set  up  in  this  answer  the 
plaintiff  demurred  on  the  ground  that  the  *' court  has 
not  jurisdiction  of  the  subject  thereof,  the  alleged 
counter-claim  being  of  such  a  nature  that  this  court  has 
no  jurisdiction  of  an  action  thereupon." 

Oeorge  Hill,  for  plaintiffs  and  demurrer. 

Theodore  N.  Melmn  {Melvin  &  Sleekier^  attorneys), 
for  defendant,  opposed. 

McAdam,  Ch.  J. — The  plaintiff  individually,  and  as 
executor,  &c.  of  Eliza  Oakes,  does  business  under  the 
name  of  Onkes  &  Co.,  and  in  that  name  lent  the  de- 
fendant $1,950,  of  which  $950  is  claimed  to  be  due. 
The  defendant  by  not  denying  admits  the  plaintiffs' 
cause  of  action,  and  pleads  by  way  of  counter-claim, 
the  breach  of  a  contract  made  by  the  plaintiffs  in  said 
firm  name, and  in  like  capacity,  on  which  the  defendant 
has  suffered  $2,000  damages.  If  the  plaintiff  is  author- 
ized to  conduct  business  and  contract  in  the  name  al- 
leged, and  is  authorized  to  sue  thereon,  it  is  subject  to 
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the  right  of  counter-claim  and  aatborized  by  the  Code. 
Section  3174  does  not  militate  against  this  constraction, 
for  it  expressly  provides  *'  that  in  an  action  brought 
by  an  executor  or  administrator  a/ij/ counter-claim  may 
be  interposed,  which  could  be  interposed  in  a  like 
action  brought  in  the  supreme  court."  The  counter- 
claim pleaded  here  could  have  been  pleaded  in  a  like 
action  brought  in  the  supreme  court,  and  is  therefore 
properly  pleaded  here.  The  policy  of  the  law  is,  that 
where  a  party  brings  suit,  and  voluntarily  brings  him- 
self within  the  jurisdiction  of  a  court,  he  must  settle 
the  controversy  there,  and  cannot  complain  that  the 
power  to  do  even  justice  is  limited.  This  rule  has  its 
exceptions,  of  course,  but  the  present  case  does  not 
furnish  one  of  them.  It  follows  that  the  defendant 
must  have  judgment-on  the  demurrer,  with  leave,  how- 
ever, to  the  plaintiff  to  withdraw  the  demurrer,  and 
reply  to  the  counter-claim  within  six  days  on  payment 
of  ten  dollars  cost. 


PRUDEN  AND  ANOTHEB  V.  TALLMAN. 

N.  T.-  Court  of  Common  Pleas,  Special  Term,  Jan- 
uary, 1885. 

§§  867-869,  2432  et  seq. 

Supplementary  proeeedinga. — Mode  of  compelling  production  of  books^ 
etc,  on  examination  in» 

A  witness  or  party  in  proceedings  supplementary  to  execution  may  be 
required  to  produce  books,  papers,  etc.,  by  a  subpcsna  duces  tscumj 
or  by  an  order. 

{Decided  January  10,  1S86.) 
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Motion  to  set  aside  an  order  of  a  referee  in  proceed- 
ings supplementary  to  execntion  requiring  the  judg- 
ment debtor  to  produce  certain  books. 

The  plaintiff  as  judgment  creditor  procured  an 
order  for  the  examination  of  the  defendant  in  proceed- 
ings supplementary  to  execution,  before  A.  H.  Ber- 
rick,  referee.  After  the  defendant's  examination  had 
been  commenced  the  following  order  was  made  by  the 
referee : 

"Adjournment  to  Wednesday,  December  31st,  at 
2  P.  M.,  at  which  time  I  direct  said  Darius  Tallman  to 
appear  for  further  examination,  and  to  bring  with  him 
the  books  of  account  of  his  business  herein  testified, 
and  bring  the  books  testified  to." 

The  defendant  thereupon  served  notice  upon  the 
plaintiff's  attorney  that  he  would  "make  a  motion 
before  one  of  the  justices  of  this  court  at  a  special  term 
thereof,"  "for  an  order  of  this  court  overruling  the 
direction  of  said  referee,  that  the  defendant  herein 
produce  before  said  referee  at  his  examination  in  said 
proceedings  his  books  of  account,  and  for  such  other 
or  further  order  as  to  the  court  shall  seem  proper  in 
the  premi.^^es,"  and  on  the  day  named  in  the  notice 
made  this  motion. 

Stephen  A.  Walker,  for  judgment  debtor  and  mo- 
tion. 

Edgar  J.  Phillips y  for  judgment  creditor,  opposed. 

J.  P.  Daly,  J.— A  witness  maybe  required  by  sub- 
poena duces  tecum  to  produce  papers  on  an  examina- 
tion in  supplementary  proceedings  (Champlin  v.  Stod- 
dard, 17  N.  Y.  Weekly  Dig.  76),  and  of  course  a  party 
may  be.* 

*  The  following  decision  applies  the  same  rule  to  a  case  in  which 
the  witness  was  a  corporation. 
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That  being  the  case,  an  order  may  be  made  for  the 
production  of  books,  &c.  under  sections  867-869,  in- 
stead of  resorting  to  a  subpoena.  The  order  may  be 
made  by  the  referee  before  whom  the  examination  is 
had,  under  the  two  sections  cited.    Motion  denied. 

HOLMES,  BOOTH  &  HAYDEN  c.  STIETZ. 

City  Court  op  New  York,  Ch^vkbers,  October,  1884. 

§§  807-869,  2432  et  seq„  2444. 

Supplementary  proceedings. — Compelling  production  of  hooks  ofeorpora- 

tioti,  called  as  a  witness  in. 
A  corporation  called  as  a  -witDess  in  proceeilings  supplementary  to 
execution  may  be  compelled  to  produce  its  books  either  by  order  or 
by  subpoena  duces  tecum, 
(Decided  October  25,  1884.) 

Motion  to  vacate  an  order  requiring  the  president  of  a  corporation 
called  as  a  witness  in  supplementary  proceedings  to  produce  its 
books. 

On  the  examination  of  the  defendant,  in  proceedings  supple- 
mentary to  execution  it  appeared  that  he  was  the  president  and  super- 
intendent of  the  Otto  Stietz  N.  Y.  Glass  Letter  Co.  Thereupon  the 
proceedings  were  adjourned  and  he  wns  ordered  individually  and  as 
president  and  superintendent  of  said  company  to  produce  certain 
books  and  papers  of  the  company  to  be  used  on  such  examination. 
Whereupon  this  motion  was  made. 

E.  P.  Wilder,  for  the  judgment  debtor  and  motion. 
Thomas  H.  Da/rowshy,  for  the  plaintiff,  opposed. 

Hawes,  J. — The  defendant  claims  that  a  corporation,  called  as  a 
witness  in  a  suppleraeutHry  proceeding,  cannot  be  compelled  to  pro- 
duce its  books  either  by  order  or  subpoena  duces  tecum,  Tliere  seems 
to  be  no  question  but  what  this  could  be  done  upon  a  trial,  for  what- 
ever may  have  been  the  previous  rulings  in  this  State  upon  that  ques- 
tion, it  is  expressly  allowed  by  §  868  of  the  Code,  and  a  corporation 
although  not  a  party  to  the  action,  is  brought  within  the  same  cate- 
gory as  a  natural  person.  1  fail  to  discover  any  valid  reason  why  the 
statute  docs  not  apply  to  a  hearing  in  a  special  proceeding.  It  is  to 
all  intents  and  purposes  a  trial,  so  far  as  the  taking  of  testimony  is 
concerned,  and  §  2444  of  the  Code  expressly  declares  that  either  party 
may  be  examined  as  a  witness  in  his  own  behalf,  and  may  produce 
and  examine  other  witnesses  as  upon  the  trial  of  an  action.     I  have 
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KEELER  V.  MoNEIRNEY. 

Supreme  Court,  Ostondaga  County,  Special  Term, 
Mat,  1883. 

§§  447,  1498. 
Action  to  foreclose  mortgage. — Question  lohich  cannot  he  tried  in. 

In  aD  action  to  foreclose  a  mortgage  where  a  defendant  claims  title 
paramount  to  the  mortgagee  under  a  deed  executed  before,  but 
recorded  after  the  making  and  recording  of  the  mortgage  in  suit, 
the  court  can  not  determine  whether  or  not  the  mortgagee  was  a 
purchaser  in  good  faith  and  for  a  valuable  consideration,  for  the 
purpose  of  deciding  which  of  the  parties  had  precedence  under  the 
recording  act;  the  rights  of  the  parties  under  the  recording  acts 
are  legal  rights  triable  in  the  forum  where  legal  rights  are  triublo 
and  not  at  special  term,  and  the  title  which  passes  to  a  purchaser 
on  foreclosure  does  not  include  rights  paramount  to  the  title  of  the 
mortgagor  or  mortgagee  at  the  date  of  the  mortgage. 

Emigrant  Industrial  Savings  Bank  v,  Goldman  (75  If.  T,  127) ;  Payn 
V.  Gmnt  (23  Hun,  134),  followed ;  Brown  v.  Volkeuing  (64  N.  F.  76;, 
distinguished. 

{Decided  May  4,  18ft3.) 

no  doubt  that  §§  868  and  860,  which  are  new,  were  designed  to  meet 
Buch  a  case  as  is  now  presented,  and  the  attempted  distinction  which 
is  sought  to  be  made  between  an  action  and  a  special  proceeding  has 
no  foundation  in  fact. 

The  right  to  compel  the  production  of  the  books  of  a  corporation 
when  it  is  not  a  party  to  an  action  is  valid  under  the  statute,  and  the 
proceedings  of  the  plaintiff  in  that  behalf  are  regular.  The  case  of 
Wertheim  v.  The  Continental  Railway  Co.  (3  N.  F.  Civ.  Fro.  371, 
U.  S.  Circuit  Court),  holds  that  it  is  a  riglit  at  common  law,  but  I  do 
not  deem  it  necessary  to  consider  that  phrase  of  the  case,  inasmuch 
as  I  am  of  opinion  that  the  Code  has  expressly  granted  the  power. 
Although  it  may  bo  added  that  if  such  a  right  did  exist  at  common 
law,  there  could  be  no  pretence  of  an  argument  that  the  statute,  by 
using  the  word  ^*  trial,"  intentionally  restricted  it  to  the  trial  of  an 
action.  Section  2444  of  the  Code,  however,  expressly  negatives  any 
BUch  distinction  and  grants  to  a  party  in  that  respect  all  the  rights 
which  he  would  have  upon  the  trial  of  an  action. 

Motion  to  vacate  the  order  is  denied. 
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Action  to  foreclose  a  mortgage  on  real  property. 

The  opinion  states  the  facts. 

D.  B.  KeeUr^  plaintiff  in  person. 

Oeo.  N.  Kennedy  ^nA  M,  F.  Sherlock^  for  defendants. 

Merwin,  J. — The  plaintiff  seeks  to  foreclose  a 
mortgage  given  October  20,  1871,  by  James  A.  O'Hara, 
to  Charles  C.  Gustin  for  $435.60  recorded  same  day 
and  assigned  November  10,  1876,  to  the  plaintiff,  the 
assignment  not  being  recorded.  The  complaint  is  in 
the  ordinary  form  and  alleges  that  the  defendants 
McNeirney  and  O'Riley,  have  or  claim  some  interest 
in  or  lien  upon  the  mortgaged  premises,  which  interest 
or  lien,  if  any,  has  accrued  subsequently  to  the  mort- 
gage. There  is  no  special  allegation  as  to  the  character 
of  the  interest  of  those  defendants. 

Those  defendants  answer  and  deny  the  mortgage 
and  assignment,  and  allege  that  said  premises  were  on 
April  27, 1871,  for  a  valuable  consideration  duly  con- 
veyed by  said  O'Hara  by  warranty  deed  to  Bishop 
Conroy,  who  on  September  25,  1878,  for  valuable  con- 
sideration by  quit-claim  deed,  duly  conveyed  them 
to  the  defendant  McNeirney,  that  Bishop  Conroy 
went  into  possession  at  the  date  of  the  deed  to  him 
and  so  remained  till  he  conveyed  to  McNeirney  ;  and 
the  latter  then  went  into  possession  and  has  since  so 
remained  ;  and  that  the  said  mortgagee  and  plaintiff 
had  full  notice  of  said  conveyances. 

It  appeared  on  the  trial  that  the  deed  to  Conroy 
was  recorded  September  23, 1872,  being  after  the  giving 
and  recording  of  the  mortgage,  so  that  the  real  question 
between  the  parties  is  which  has  precedence  under 
the  recording  acts,  and  that  depends  upon  whether  the 
mortgagee  was  a  purchaser  in  good  faith  and  for  a 
valuable  consideration  (3  R.  S.  7  ed.  2216).  The  point 
is  taken  by  the  defendant,  that  the  question  cannot  be 
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determined  in  this  action  it  being  bronght  simply  for 
the  foreclosure  of  the  mortgage. 

In  Emigrant  Ind.  Savings  Bank  v.  Goldman  (75  iT. 
Y.  127)  and  in  Payn  v.  Grant  (23  Hun^  134),  it  was  in 
effect  decided  that  legal  rights  accraing  prior  to  the 
mortgage  were  not  cut  off  by  a  foreclosure,  and  this  too 
although  the  parties  holding  such  prior  rights  were 
made  parties  defendant  with  the  usual  allegation 
(9  iT.  r.  502  ;*  64  N.  T.  77).  The  rights  of  parties 
under  the  recording  act  are  legal  rights  and  triable  in 
the  forum  where  legal  rights  are  triable.  They  are  not 
triable  at  special  term  unless  the  parties  consent ;  that 
consent  does  not  exist  in  the  present  case.  Had  the 
complaint  set  out  the  facts  in  regard  to  this  question 
and  claimed  its  adjudication  here,  the  complaint  would 
have  been  demurrable  (2  Barb.  20  ;t  75  JV.  T.  132:j:). 
The  statute  prescribes  what  title  shall  pass  to  a  pur- 
chaser on  foreclosure  (3  H.  S.  6  ed.  199,  §  102 ;  Code 
Civ.  Pro.  §  1632)  and  does  not  embrace  interests  which 
are  paramount  to  the  title  of  the  mortgagor  and  mort- 
gagee at  the  date  of  the  mortgage  (75  JV.  Y.  132  ;$ 
9  N.  Y  502§). 

If  the  opinion  of  Judge  Allen  in  Brown  v.  Volken- 
ing  (64  If.  Y.  76),  is  deemed  an  authority  in  the  light 
of  the  subsequent  cases,  it  may  be  said  that  in  that 
case  equitable  not  legal  rights  were  involved  ;  this 
being  the  situation,  I  think  that  I  have  no  right  to 
determine  in  this  action,  whether  or  not  the  mortgagee 
was  a  purchaser  in  good  faith  and  for  a  valuable 
consideration.  It  does  not  follow,  I  think,  that  the 
complaint  should  be  dismissed  as  to  the  defendan^v 
McNeirney.  He  may  have  rights  subsequent  to  the 
mortgagee,  and  if  so  as  to  those  the  foreclosure  should 

*  Lewis  «.  Smith. 

t  Holcomb  V.  Hoi  comb. 

\  Emigrant's  Ind.  Savings  Bank  «•  Goldman, 

{  Lewis  V.  Smith. 
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be  operative,  and  it  can  be  so  only  by  his  remaining  a 
party  defendant.  This  is  the  logic  of  the  case  of  Frost 
V.  Koon  (30  iT.  Y.  428,  443).  This  decree,  however, 
should  contain  a  special  provision  that  any  rights  of 
these  defendants,  prior  to  the  mortgages,  should  not  be 
deemed  to  be  in  a  any  way  affected  by  the  foreclosure. 
The  defendants  who  defend  are  not  in  my  opinion  en- 
titled to  costs.  It  is  at  least  probable  their  rights 
would  have  been  fully  protected  without  answer,  and 
besides,  they  unnecessarily  put  at  issue  the  existence 
of  the  mortgage  and  assignment.  The  plaintiff  is  en- 
titled to  a  judgment  of  foreclosure  in  the  nsual  form, 
adding,  however,  a  separate  provision  as  above  sug- 
gested. 


SMITH  ET  AL.  V.  FOGARTY. 

City  Court  of  Nkw  York,  Special  Term,  Sep- 
tember, 1884. 

§§  435,  436,  437,  636, 1216. 

Attcuihment, — When  affidavit  on  tohiek  granted  insufficient, — Substituted 

service  of  aummans. — When  time  to  answer  expires. — When 

order /or  set  aside, — Proof  on  entry  of  judgment  on. 

Where  the  affidavit  upon  which  an  attachment  was  issued  stated  as 
the  ground  for  issuing  the  attachment  *^  that  the  defendant  has 
sold  and  mortgaged  a  portion  of  or  aU  of  his  property  for  the  pur- 
pose and  with  the* intent  to  cheat  and  defraud  his  creditors  and 
particularly  the  plaintiffs  .  .  .  . ;  that  deponent  was  informed  and 
verily  believes  that  the  defendant  is  largely  in  debt;  and  that  the 
defendant  keeps  himself  concealed,  as  deponent  believes,  with  the 
intent  to  hinder,  delay  and  defraud  his  creditors  and  with  the  in- 
tent of  evading  service  of  process,''  and  that  a  notice  had  appeared 
in  the  Herald  of  August  8,  that  the  defendant  was  missing  since 
**  last  Tuesday,"  with  a  description  of  his  person,  and  no  other  facta 
or  statements  were  set  forth,  showing  fraud, — Heldy  that  the  affida- 
vit was  insufficient  and  the  attachment  should  be  set  aside. 
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If  substituted  service  of  a  summons  is  ordered  vhen  the  place  where 
the  defendant  can  be  found  is  known  to  the  plaintiff,  the  proceed- 
ing are  irregular  and  the  order  should  be  set  aside. 

A  defendant,  upon  whom  substituted  service  of  a  summong  is  made, 
is  not  in  defuult  until  the  expiration  of  six  dtiys  after  the  filing  of 
an  affidavit  showing  service  according  to  the  order. 

By  section  437  of  the  Code  of  Civil  Procedure,  substituted  service  of 
a  summons  is  assimilated  to  that  by  publication,  and  application 
to  the  court  and  the  same  kinds  of  proofs  are  necessary  in  cases  of 
substituted  service  as  where  the  service  is  by  publication. 

{Decided  September  8,  1884.) 

Motion  to  vacate  attachment  and  set  aside  order  for 
substituted  service,  and  judgment  entered  on  such  ser- 
vice. 

Henry  M.  GoldfogU^  for  defendant  and  motion. 

Hugh  Reavy^  for  plaintiff,  opposed. 

Browne,  J. — Motion  to  vacate  warrant  of  attach- 
ment. Order  for  substituted  service  of  the  summons, 
and  the  judgment  entered  against  the  defendant  upon 
such  service. 

The  questions  will  be  taken  up  in  their  order. 

The  affidavit  upon  which  the  attachment  was 
granted  sets  forth  a  cause  of  action  and  that  there  is 
a  sum  due  to  plaintiff  over  and  above  all  counter- 
claims. The  following  statements  are  set  forth  as  con- 
stituting the  grounds  for  the  issuing  of  the  attach- 
ment, to  wit :  ''  that  defendant  has  sold  and  mort- 
gaged a  portion  of  or  all  of  his  property  for  the  pur- 
pose and  with  the  intent  to  cheat  and  defraud  his 
creditors  and  particularly  the  plaintiff,  and  by  reason 
thereof  the  plaintiff  was  so  cheated  and  defrauded  out 
of  the  sum  above  mentioned.  That  deponent  was  in- 
formed and  verily  believes  that  the  defendant  is 
largely  in  debt.    That  the  defendant  keeps  himself 
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concealed,  as  deponent  believes,  with  the  intent  to 
hinder  delay  and  defrand  his  creditors,  and  with  the 
intent  of  evading  services  of  process." 

It  then  recites  that  a  nqtice  appeared  in  the  Herald 
of  August  8,  that  Richard  Fogarty,  of  Ninty-ninrh 
street  and  Third  avenue,  was  missing  since  Tuesday, 
with  a  description  of  his  person. 

Diligent  creditors  are  entitled  to  the  remedies  pro- 
vided by  law  for  their  protection  against  the  acts  of 
fraudulent  debtors,  and  where  the  facts  and  circum- 
stances presented  to  a  court  or  judge  are  such,  that 
the  intent  to  defraud  appears  to  be  a  fair  and  logical 
sequence  from  the  facts  shown,  the  protection  will  be 
extended  and  maintained,  but  there  must  exist  and  be 
shown  by  affidavit,  this  intent  to  defraud  or  to  delay 
creditors,  before  the  debtor's  property  will  be  seized  in 
advance  of  the  creditoi-'s  establishment  of  his  right  to 
a  judgment  against  his  debtor.  In  the  case  at  bar  no 
facts  or  circumstances  are  shown  entitling  the  plaintiff 
to  the  warrant.  The  affidavit  contains  but  general 
allegations,  that  the  defendant  was  guilty  of  the  vari- 
ous acts  stated  in  the  Code  as  ground  for  the  granting 
of  the  warrant,  and  nsing  almost  the  identical  language 
of  the  Code.  None  of  the  statements  have  even  the  vii- 
tue  of  positiveness  to  commend  them  ;  that  as  to  sale  or 
mortgaging  of  defendant's  property  being  in  the  alter- 
native, while  the  other  statements  are  upon  the  inform- 
ation and  belief,  or  belief  alone,  of  the  affiant ;  neither 
the  source  of  information  nor  the  grounds  of  belief  are 
given.  I  might  multiply  reasons  and  cite  innumer- 
able authorities  showing  the  viciousness  of  the  affidavit 
and  its  insufficiency  to  maintain  the  attachment  in 
this  case ;  one  or  two,  illustrating  the  principle,  I  think, 
will  answer.  In  Yates  v.  North,  44  N.  T.  271,  it  was 
held  that  ^'  a  general  statement  that  a  fraudulent  dis- 
position of  defendant's  property  had  been  made  is  in- 
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Bufficient.  The  facts  must  be  stated  from  which  the 
legal  conclusion  of  fraud  must  flow.''  In  Ellison  v. 
Bernstein,  60  Sow.  Pr.  146,  the  belief  of  a  party  is 
of  no  weight.  The  intent  to  defraud  must  be  the  fair 
and  logical  sequence  of  the  facts  shown. 

This  affidavit  is  not  even  supported  when  opportu- 
nity is  given  to  do  so  upon  a  hearing  upon  the  merits  ; 
no  additional  proof  is  offered  from  which  the  intent, 
either  of  fraudulent  disposition  can  be  drawn,  or  of 
concealment  with  intent  to  avoid  service  of  process  at 
the  time  the  warrant  was  applied  for. 

On  the  contrary,  the  proof  offered  tends  to  repel  the 
existence  of  such  intent,  eitherof  concealment  or  fraud- 
ulent disposition,  rather  than  establish  it.  The  deputy 
sheriff  who  levied  the  attachment  swears  he  found  de- 
fendant's wife  in  possession  of  both  stores,  when  he 
made  his  levy.  The  business  therea  t  was  conducted  in 
the  usual  way.  The  defendant  swears  he  never  sold  or 
disposed  of  his  property  except  in  his  usual  course  of 
business,  and  defendant  explains  that  his  absence 
from  the  city  was  caused  by  a  visit,  undertaken  while 
in  a  partial  state  of  intoxication,  to  some  relatives  in 
Savannah,  without  previous  deliberation,  and  without 
informing  his  wife.  Upon  his  arrival  at  Savannah  he 
wrote  to  his  wife  informing  her  of  his  whereabouts  ; 
in  the  meantime  she  carried  on  his  business  in  the 
usual  methods,  paid  plaintiffs  $100  on  account  of  their 
claim,  and  informed  plaintiff,  after  receipt  of  the  let- 
ter, of  the  whereabouts  of  her  husband.  They  first 
attached  his  goods  and  then  telegraphed  to  him  to 
come  home.  He  leaves  his  friends  and  arrives  in  this 
city  a  few  days  thereafter. 

I  fail  to  discover  in  these  facts  the  intent  to 
defraud,  or  of  concealgient  with  intent  to  delay  credi- 
tors.   The  warrant  of  attachment  cannot  be  sustained. 

It  is  unnecessary  to  consider  the  questions  raised 
Vol.  VI.— 24 
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upon  formality  or  sufficiency  of  the  levy  under  the 
attachment. 

The  affidavits  upon  which  the  order  for  substituted 
service  was  granted,  were  prima  facie  sufficient  to 
authorizing  the  granting  of  the  order.  But  the  plaint- 
iffs purposely  or  otherwise  concealed  from  the  justice 
who  granted  the  order  the  fact  that  the  place  of  so- 
journ of  the  defendant  was  known  to  them.  Section 
4--<6  Code  permits  the  order  to  be  made,  when  proper 
and  diligent  effort  has  been  made  to  serve  the  summons 
upon  the  defendant,  and  that  the  place  of  his  sqjourn 
cannot  he  ascertained.  The  application  for  the  order 
was  made  on  the  16th  of  August.  The  plaintiffs  were 
informed  by  defendant's  wife  about  August  9th  of 
defendant's  place  of  sojourn  at  Savannah  ;  on  the  14th, 
at  least  not  later  than  the  loth  of  August,  and  a  day 
before  the  order  was  applied  for,  the  plaintiffs  tele- 
graphed to  the  defendant  at  Savannah  to  return  to 
New  York.  The  plaintiffs  had  knowledge,  at  the  time 
the  order  was  applied  for,  of  the  exact  spot  where 
defendant  could  be  foand.  If  substituted  service  is 
ordered  when  residence  of  defendant  without  the  State 
is  known,  the  proceedings  are  irregular  (Collins  v. 
Campfield,  9  How.  Pr.  519  ;  Jones  v.  Derby,  1  Abh.  Pr. 
458 ;  Foot  v.  Harris,  2  Id.  454 ;  Collins  v.  Ryan,  32 
Barb.  647). 

For  the  reasons  stated,  the  order  for  substituted 
service  will  be  set  aside. 

Assuming,  however,  that  the  order  for  substituted 
service  is  good,  the  judgment  entered  thereon  is  irreg- 
ular. 

The  effect  of  provisions  of  sections  437  is  to  make 
the  service  described  in  the  order  of  substituted  ser- 
vice assimilate  to  that  of  service  by  publication.  The 
result  is  that  the  defendant  on  whom  such  service  is 
made  is  not  in  default  until  the  expiration  of  six  days 
after  the  filing  of  an  affidavit,  showing  service  accord- 
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ing  to  the  order.  The  affidavit  of  service  in  this  case 
was  filed  on  August  23,  and  judgment  entered  the 
same  day.     This  was  premature  (16  Hun,  625*). 

The  assimilation  of  proceedings  in  cases  of  substi- 
tuted service  to  that  of  service  by  publication  also  ex- 
tends to  the  proofs  necessary  to  be  taken  before  judg- 
ment can  be  regularly  entered.  Section  1216  provides 
that  **  where  service  is  made  upon  a  defendant  .... 
otherwise  than  personally  and  he  is  in  default,  the 
plaintiff  may  apply  to  the  court  for  the  judgment  de- 
manded in  the  complaint."  It  also  recites  the  proofs 
required  before  judgment  can  be  entered. 

The  plaintiff  neglected  compliance  with  these  essen- 
tial prerequisites  to  the  entry  of  his  judgment,  but 
proceeded  to  enter  judgment  as  for  default  of  appear- 
ance upon  personal  service  of  the  summons  upon  the 
defendant.     He  was  decidedly  wrong. 

For  the  reasons  stated  the  warrant  of  attachment 
order  for  substituted  service  and  judgment  herein 
will  be  vacated  and  set  aside,  with  costs. 


KROM  V.  KURSHEEDT,  Respondbnt  ;  Wellman, 
Appellant. 

SuPERioB  Court  op  the  City  op  New  York,  Gen- 
eral TeRK,  NOVEMBER)  1884. 

§§  3268,  3278. 

Security  far  eosts, —  Whai  presence  in  State  djoes  not  eomtituU  residence.'^ 
Liability  of  attorney  for  coits. 

The  fact  that  at  the  time  of  the  commencement  of  an  action  the 
plaintiff,  who  was  domiciled  with  bis  family  in  another  State,  had 

*  Orr  «.  McEwen. 
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been  engaged  in  business  in  the  city  of  New  York  for  about  six- 
teen years,  does  not  make  him  a  resident  of  the  8tate  within  the 
meaning  of  section  3268  of  the  Code  of  Civil  Procedure,  which 
requires  non-residents  to  give  security  for  costs.  Mere  presence  in 
the  State  during  business  hours  does  not  constitute  residence. 

It  is  no  answer  to  a  motion  to  charge  an  attorney  with  the  costs  of  an 
action  on  the  ground  that  his  client,  being  liable  to  give  security 
for  costs  had  not  done  so,  that  the  attorney  began  the  action  iu 
good  faith  and  in  the  belief  that  the  plaintiff  and  bis  family  were 
domiciled  within  the  State,  nor  does  the  omission  of  the  defendant 
to  demand  security  for  costs  during  the  pendency  of  the  action  affect 
the  attorney's  liability. 

{Decided  Jkcember  1,  1884.) 

Appeal  by  George  F.  Wellman  from  an  order  re- 
quiring him  to  pay  the  respondent  one  hundred  dol- 
lars on  account  of  the  costs  awarded  to  him  by  the 
judgment  in  this  action. 

This  action  was  commenced  May  19,  1882,  and  ter- 
minated July  10,  1884,  in  a  judgment  in  defendant's 
favor  for  $166.85  costs,  on  which  an  execution  against 
the  property  of  the  plaintiff  was  issued  and  returned 
unsatisfied  and  the  plaintiff  examined  in  supplemen- 
tary proceedings.  Thereafter,  on  affidavits  showing 
these  facts  and  that  the  defendant  had  resided  with 
his  family  at  Plainlield,  N.  J.,  since  1876  and  had  not 
given  security  for  costs  in  the  action,  the  defendant 
moved  the  court  at  special  term  "for  an  order  that 
George  P.  Wellman,  the  attorney  for  the  plaintiff 
herein,  pay  to  the  defendant  one  hundred  dollars  on 
acGoutit  of  the  costs  awarded  to  the  defendant  by  the 
judgment  in  this  action." 

On  the  argument  of  the  motion  the  appellant  pre- 
sented affidavits  avering  that  the  plaintiff  had  for  six- 
teen years  last  past  been  *' permanently  located  and 
established  in  business  in  New  York  city,"  and  during 
that  period  had  *'not  owned  any  i>roperty  of  any  name 
or  nature  out  of  the  city  and  State  of  Kew  York ;" 
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that  at  the  time  of  the  commencement  of  this  action, 
the  appellant  knew  "that  the  plaintiff  was  doing  busi- 
ness in  the  city  of  New  York,  and  had  been  informed 
and  supposed  that  plaintiff's  family  resided  in  said 
city  of  New  York,  and  did  not  know  to  the  contrary 
until  on  or  about  July  20,  when  he  was  informed  of 
the  fact  by  the  attorneys  for  defendant;"  that  al- 
though the  action  was  pending  nearly  two  and  one 
half  years,  the  defendant's  attorney  served  no  notice 
requiring  the  plaintiff  to  file  security  for  costs;  that 
had  he  done  so  the  appellant  would  have  had  said 
costs  secured  ;  and  that  when  the  action  was  brought, 
the  plaintiff  was  responsible  for  the  costs  of  said 
action,  but  during  pendency  of  same  he  has  become 
embarrassed  and  unable  to  meet  his  obligations. 

The  court  granted  the  motion,  and  the  order  ap- 
pealed from  was  thereupon  entered. 

A.  B,  Moore,  for  appellant. 

A  person  having  a  permanent  business  in  N»*w  York 
which  he  attends  to  from  day  to  day  is  not  a  non-resi- 
dent within  the  meaning  of  section  3268,  though  his 
family  be  domiciled  in  another  State.  Code  Olv.  Pro. 
§)5  H268,  3278.  A  party  to  an  action  will  be  considered 
as  residing  within  the  jurisdiction  of  the  court,  when 
both  his  person  and  his  property  can  be  subjected  to 
a  process  of  the  court,  issued  to  the  sheriff  of  the 
cotinty  in  which  he  carries  on  a  permanent  business. 

1  WaiCs  Pr.  106 ;  2  Id,  668  ;  10  Sow.  Pr.  1 ;  18  Id. 
275  ;  14  Abb.  Pr.  119.  .  *  .  A  man  can  have  his  resi- 
dence in  one  State  and  his  domicil  in  another.  A 
man  has  a  residence  where  he  is  permanently  located 
in  business  though  he  board  and  lodge  with  his  family 
in  another  State.  See  opinion  of  Chief  Justice  Nkl- 
80N.  in  Frost  v.  Brisbane,  19  Wend.  11-13 ;  see  also 

2  Kenfs  Commentaries,  10  ed.  674-576 ;  19  Maine, 
293 ;  Douglas  v.  Mayor,  2  Duer,  119.  .  .  .  The  attor- 
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ney  for  the  plaintiff  oaght  not  to  be  held  liable  in  any 
event.  He  commenced  the  action  in  good  faith  sup- 
posing and  believiDg  the  plaintiff  and  his  family  domi- 
ciled in  the  State  of  New  York.  The  defendant's 
attorney  could  not  require  plaintiff  to  iile  security  for 
costs  because  of  his  laches.  The  action  had  been  com- 
menced and  pending  for  more  than  two  years,  and  a 
trial  had  ;  if  defendant  could  not  compel  plaintiff  to 
file  security  for  costs,  certainly  the  attorney  for  the 
plaintiff  should  not  be  held  responsible  for  costs  on 
the  ground  that  plaintiff  is  a  non-resident.  See  Fitz- 
simmons  v.  Curley,  6  iV.  Y.  Civ.  Pro.  156 ;  Swan  v.  Mat- 
thews, 3  Duer,  613 ;  Florence  v.  Bulkley,  1  Id.  706  ; 
Gardner  v.  Kelly,  2  Sand.  632. 

The  motion  should  have  been  denied.  No  reason 
was  stated  in  the  notice  of  motion  why  plaintiff's  attor- 
ney should  be  charged  with  costs.  No  irregularities 
or  other  reason  specified  as  required  by  the  rules  of 
practice. 

The  irregularities  must  be  specified,  or  grounds  of 
relief  stated  in  the  notice  of  motion  or  order  to  show 
cause.  Lewis  v.  Graham,  16  Abb.  Pr.  126 ;  Supreme 
Court  jRuleSj  37. 

M.  A.  Kursheedtj  for  defendant,  respondent. 

By  section  3268  of  the  Code  of  Civil  Procedure,  the 
defendant  may  require  security  for  costs  to  be  given 
where  the  plaintiff  was,  when  the  action  was  com- 
menced, a  person  residing  without  the  State.  By  sec- 
tion 3?78  of  the  Code,  where  a  defendant  is  entitled  to 
require  security  for  costs,  as  prescribed  in  section  3268, 
the  plaintiff's  attorney  is  liable  for  the  defendant's 
costs  to  an  amount  not  exceeding  $100,  until  security 
is  given  as  prescribed  in  the  same  title.  The  order 
appealed  from  was  therefore  fully  warranted  by  the 
facts  shown  to  the  court  below.  4  JST.  Y.  Civ.  Pro. 
101,  note.    The  fact  stated  in  the  affidavit  of  the 
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plaintiff  that  his  business  residence  was  in  the  city, 
did  not  constitute  any  defense  to  the  motion.  His 
actual  residence  was,  nevertheless,  without  the  State. 
Wallace  v.  Castle,  68  K  T,  370,  374  ;  Chaine  v.  Wil- 
son, 1  Bosw.  673 ;  Barry  v.  Bockpver,  6  Abb.  Pr.  374  ; 
4  N,  F.  Civ.  Pro,  87,  note.  The  omission  of  the  de- 
fendant to  demand  security  for  costs  while  the  action 
was  pending,  does  not  affect  the  attorney's  liability. 
In  re  Levy,  2  N.  T.  Civ.  Pro.  108  ;  Boyce  v.  Bates,  8 
How.  Pr.  496. 

Frkkdman,  J. — This  is  an  appeal  by  George  P. 
-Wellman,  the  attorney  for  the  plaintiff,  from  an  order 
requiring  him  as  such  attorney  to  pay  to  the  defend- 
ant the  sum  of  $100  on  account  of  the  costs  awarded 
the  defendant  in  the  action.  At  the  time  of  the  com- 
mencement of  the  action  the  plaintiff  resided  with  his 
family  at  Plainfield,  New  Jersey,  and  he  still  contin- 
ues to  reside  there. 

By  section  3268  of  the  Code  of  Civil  Procedure,  the 
defendant  maj'^  require  security  for  costs  to  be  given 
where  the  plaintiff  was,  when  the  action  was  com- 
menced, a  person  residing  without  the  State  ;  and  by 
section  3278  the  plaintiff's  attorney  in  such  a  case  is 
made  liable  for  the  defendant's  costs  to  an  amount  not 
exceeding  $100,  until  security  is  given  as  prescribed, 
although  the  defendant  has  not  required  such  security 
to  be  given. 

It  is  claimed,  however,  by  the  appellant,  that  be- 
cause it  was  made  to  appear  hj  affidavit  that  at  the 
time  of  the  commencement  of  the  action,  the  plaintiff 
had  been  engaged  in  business  in  the  city  of  New  York 
for  about  sixteen  years,  he  was  not  a  non-resident 
within  the  meaning  of  section  3268,  though  he  and  his 
family  were  domiciled  in  another  State. 

After  a  careful  examination  of  the  cases  cited  to 
illustrate  the  distinction  between  residence  and  dom- 
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icil,  and  conceding  that  a  person  can  have  a  residence 
in  one  Stare  and  his  domicil  in  another,  I  fail  to  see 
how  the  appellant  can  be  relieved.  Mere  presence  in 
the  State  during  business  hours  has  never  yet  been 
held  to  constitute  residence.  On  the  contrary,  in  the 
enforcement  of  our  attachment  laws  against  non-resi- 
dents, it  has  re[)eatedly  been  held  that  presence  dur- 
ing business  hours  in  this  State  does  not  amount  to 
residence  (Wallace  v.  Castle,  68  iV.  F.  870;  Chaine  v. 
Wilson,  1  Bosw.  673  ;  Barry  v.  Bockover,  6  Abb.  Pr. 
374). 

In  the  absence,  therefore,  of  a  statutory  provision 
making  presence  during  business  hours  in  the  State  . 
equivalent  to  residence,  in  the  construction  of  section 
3268,  the  order  appealed  from  was  fully  warranted  by 
the  facts  shown  to  the  court  below. 

It  is  no  answer,  under  section  3278,  that  the  appel- 
lant commenced  the  action  in  good  faith,  and  in  the 
belief  that  the  plaintiff  and  his  family  were  domiciled 
in  New  York.  Nor  does  the  omission  of  the  defend- 
ant to  demand  security  for  costs  during  the  pendency 
of  the  action  affect  the  attorney's  liability  (Matter  of 
Levy,  2  iV^.  T.  Civ.  Pro.  108). 

There  being  no  merit  in  any  of  the  points  raised 
by  the  appellant,  the  order  appealed  from  should  be 
affirmed,  with  costs,  &c. 

Sedgwick,  Ch.  J.,  and  Van  Vorst,  J.,  con- 
curred. 
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HAYES  AS  Assignee,  etc.,  of  GRANT,  Appellant, 

V.  DAVIDSON,  Sheriff  of  the  City  and  County 

OF  New  York,  et  al.,  Respondents 

Supreme  Court,  First  Department,  General  Term, 
October,  1884. 

§§  1421-1425. 

Sheriff. — Svbstitution  of  indemnitors  for,  in  action  against,  for  wronff* 

fuUy  taking^  etc.,  personal  pi-operty. — Instance  of  case  in  which 

properly  ordered. — Liability  of  indemnitors. —  Waiver 

of  objection. 

Where,  in  an  action  by  an  assignee  for  the  benefit  of  creditors  against 
a  sheriff  to  recover  for  the  alleged  wrongful  taking  of  certain  per- 
sonal property  seized  and  taken  by  the  sheriff  under  four  attach- 
ments and  an  execution  against  the  assignor,  it  appeared  thai  the 
property  was  held  and  sold  by  the  sheriff  under  such  attachments 
and  executions  and  under  two  oilier  attachments  and  three  other 
executions  issued  against  the  property  of  the  assignor  after  the  as- 
signment, and  that  tiio  attaching  creditors  and  the  creditors  in  two 
of  the  executions  had  at  different  times  given  bonds  of  indemnity 
to  the  sheriff,  which  bonds  contained  the  same  conditions,  and  were 
not  given  to  protect  ihe  sheriff  from  liability  as  to  any  specific  or 
divisible  portion  of  the  property  but  applied  to  the  whole, — Held, 
that  an  order  was  properly  granted  substituting  such  indemnitors 
as  defendants  in  place  of  the  sheriff;  that  if  the  seizures  of  the 
property  or  theiiolding  possession  of  and  afterwards  selling  it  were 
wrongful,  the  parties  to  the  bonds  rendered  themselves  jointly 
liable  for  the  wrong  by  their  undertaking  to  save  the  sheriff  harm- 
less from  loss  for  holding  the  property  against  the  claim  of  the 
plaintiff;  ['»*»*]  that  the  same  evidence  required  to  present  the  case 
against  the  sheriff,  with  the  addition  of  the  fact  of  the  execution 
and  delivery  of  the  bonds,  would  present  it  completely  and  effect- 
ually against  the  parties  who  executed  the  bonds,  and  no  important 
right  or  interest  of  the  plaintiff  would  l>e  in  any  respect  jeopardized 
or  changed  by  substituting  those  parties  as  defendants  in  the  action 
in  place  of  the  sheriff.     Davis,  P.  J.  (dissenting),— 2r<?W,  that  the 
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provision  of  the  Code  for  such  substitution  was  only  intended  to 
apply  to  clear  and  plain  cases  of  liability  by  indemnitors  for  any 
and  nil  the  grounds  of  sction  upon  which  the  plaintiff  at  the  trial 
might  elect  to  stand,  [*]  and  that  substitution  should  not  have  been 
ordered  in  this  cuse.[**] 

If  in  such  a  case  any  of  the  bondsmen  were  limited  in  the  extent  of 
their  liability  to  only  a  portion  of  the  property  seized  under  any 
particular  attachment  or  execution,  a  sulistitution  should  not  be 
ordered,  for  the  joint  action  could  not  be  made  divisible  or  appor- 
tioned in  such  a  manner  as  to  determine  the  amount  fur  which  a 
liability  would  arise  under  each  respective  attachment  or  execu- 
tion. [',>•] 

Where  parties,  even  after  the  seizure  of  property  by  the  sheriff,  furnish 
him  with  indemnity  against  liability  for  his  acts  in  taking,  holding 
and  disposing  of  it,  if  a  wrong  was  committed  by  the  seizure  they 
make  themselves  parties  to  the  wrong  and  liable  for  the  full  value 
of  the  property  so  seized.  [•] 

If  the  objection  that  an  indemnity  bond  was  not  given  until  after  the 
commencement  of  the  action  is  not  made  on  a  motion  to  substitute  the 
indemnitors  tiiereiti  in  place  of  the  sheriff  in  an  action  against  him 
for  wrongfully  seizing  personal  property,  it  is  waived  and  cannot 
be  raised  on  appeal  from  an  order  granting  the  motion. [*] 

(Decided  November  18,  1884.) 

Appeals  from  orders  substituting  the  obligors  in 
certain  bonds  of  indemnity  as  defendants  in  place  of 
the  sheriff  in  an  action  brought  against  him  for  seizing 
and  converting  personal  property. 

The  facts  appear  in  the  opinions. 

Peter  Condon^  for  plaintiff,  appellant. 

William  Burke  CocJcran^  for  the  sheriff,  res- 
pondent. 

George  F.  Langhein,  Edward  S.  Hatch  and  Blu- 
menstiel  &  Hirsch^  for  the  bondsmen,  respondents. 

Daniels,  J.— The  property  in  suit  and  for  the 
value  of  which  the  plaintiff,  as  substituted  assignee. 
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claims  to  recover  against  the  sherijff,  consisted  of  a 
stock  of  goods  and  fixtures  contained  in  the  store  28 
West  Twenty- third  street,  occupied  by  Dnncan  A. 
Grant.  He  had  previously  made  a  general  assignment 
for  the  benefit  of  his  creditors  to  a  predecessor  of  the 
plaintiff,  who  commenced  this  action  as  a  substituted 
assignee.  After  the  assignment,  the  property  was 
seized  by  the  sheriff,  on  January  4,  1884,  under  four 
attachments  and  one  execution,  issued  in  favor  of  as 
many  different  creditors.  The  sheriff,  on  January  4, 
seized  and  took  possession  of  all  the  stock  and  fix- 
tures contained  in  the  store  previously  occupied  by 
the  debtor.  After  that,  and  on  January  12,  1884, 
another  attachment  was  issued  to  him,  and  still  an- 
other on  the  26th  of  the  same  month,  and  on  the  14th 
of  that  month  another  execution  was  issued  to  him 
against  the  same  debtor.  Three  other  executions  were 
also  issued,  and  the  sheriff  finally  held  possession  of 
the  property  under  all  the  attachments  and  the  five 
executions.  The  creditors  for  whose  benefit  the  prop- 
erty was  seized  by  the  sheriff  under  the  attachments, 
and  the  executions  issued  on  January  3  and  14,  sev- 
erally delivered  to  the  sheriff  bonds  of  indemnity  to 
indemnify  him  and  save  him  harmless  from  loss  by 
reason  of  his  holding  the  proi)erty  against  the  claim 
of  the  assignee.  These  bonds  were  given  at  different 
times,  but  they  were  all  stated  to  have  contained  the 
same  condition.  And  under  and  by  virtue  of  the  in- 
demnity so  provided,  and  the  process  issued  to  the 
sheriff,  be  afterwards  sold  the  property  seized,  with 
the  exception  of  eleven  cases  of  goods  of  the  value  of 
$4,000,  which  were  returned  to  the  plaintiff.  After 
this  indemnity  had  been  provided  for,  the  sheriff,  the 
attaching  creditors,  and  the  creditors  in  the  two  exe- 
cutions, who  executed  the  bond  with  their  sureties, 
applied  to  the  court  to  be  substituted  as  the  defend- 
ants in  the  action  in  the  place  of  the  sheriff,  under  the 
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authority  of  section  1421  of  the  Code,  and  an  order  to 
tliat  effect  was  made  by  the  court,  placing  the  appli- 
cants in  the  legal  position  where  they  themselves  were 
at  liberty  to  take  charge  of  the  defense  of  the  action 
in  their  own  behalf. 

It  has  been  objected  that  the  sureties  to  the  sheriff, 
severally  securing  the  seizure  of  property  in  this  man- 
ner, are  not  entitled  under  the  authority  of  this  sec- 
tion to  be  substituted  in  his  place  as  defendants  in  the 
action.    And  if  any  of  the  applicants  were  limited  in 

extent  of  their  liability  to  only  a  portion  of  the 
n    property  seized  under  any  particular  attachment 

or  execution,  the  objection  would  probably  be 
well  founded,  for  the  joint  action  could  not  be  made 
divisible  or  apportioned  in  such  a  manner  as  to  deter- 
mine the  amount  for  which  a  liability  would  arise 
under  each  respective  attachment  or  execution.  An 
order  in  such  a  case  would  subject  the  plaintiff  to  too 
many  risks  and  embarrassments  to  render  it  a  proper 
exercise  of  discretion  under  this  section.  If  made  at 
all  in  a  case  of  that  description  it  would  necessarily  be 
for  a  division  of  the  action  under  section  1424  of  the 
Code,  limiting  the  liability  of  the  applicants  to  that 
part  only  of  the  property  as  might  have  been  seized  or 
taken  under  his  or  their  process.  But  in  this  action 
no  difficulty  of  that  description  can  possibly  be  en- 
countered. For  it  was  after  the  sheriff  had  seized  the 
entire  stock  of  goods  and  fixtures  that  the  several 
bonds  of  indemnity  were  given  to  him,  and  by  virtue 
of  these  bonds  the  property  was  retained  and  after- 
wards sold.     If   the  seizures  of  the  property,   under 

the  attachments  and  the  executions  were  wrong- 
[']    f ul,  the  parties  to  these  bonds  rendered  themselves 

liable  for  the  wrong  by  their  undertaking  to  save 
the  sheriff  harmless  from  loss  for  holding  the  property 
against  the  claim  of  the  plaintiff.  Neither  of  the 
bonds  was  given  to  protect  him  from  such  liability  as 
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to  any  specific  or  divisible  portion  of  the  property,  but 
the  language  of  each  of  the  bonds  is  shown  to  have 
been  so  broad  as  to  include  all  the  property  which  the 
sheriflf  had  seized.  For  that  reason  it  cannot  be  im- 
portant to  inquire  whether  he  had  made  an  excessive 
seizure  or  taken  more  property  into  his  possession 
than  the  attachments  and  the  executions  authorized 
him  to  take.  For  by  tliese  bonds,  the  parties  to  them 
took  upon  themselves  the  entire  responsibility  of  sav- 
ing the  sheriff  harmless  from  loss  for  taking  all  the 
property,  as  that  has  been  done  under  the  processes 
issued  to  him ;  for,  where  parties  even  after  the  seiz- 
ure of  property  by  the  sheriff  furnish  him  with  indem- 
nity against  liability  for  his  acts  in  taking,  hold- 
[']  ing  and  disposing  of  it,  they  make  themselves 
parties  to  the  wrong,  if  a  wrong  was  committed  by 
the  seizure,  and  liable  for  the  full  value  of  the  prop- 
erty so  seized  (Herring  v.  Hoppock,  3  Duer,  20 ; 
affirmed,  15  N.  T.  409  ;  Griffiths  v.  Hardenburgh,  41 
Jd.  464 ;  Chapman  v.  O'Brien,  39  JV.  T.  Super.  Ot. 
244). 

Whether,  therefore,  the  sheriff  seized  and  sold  no 
more  of  the  property  than  was  necessary  to  satisfy 
the  debts  mentioned  in  the  attachments  and  executions 
or  made  an  excessive  seizure,  it  is  not  necessary  to  in- 
quire ;  for  the  persons  executing  the  several  bonds 
[*]  assumed  the  responsibility  of  all  that  he  had  done 
in  that  respect  and  subjected  themselves  to  the 
liability  of  saving  him  harmless  from  the  legal  conse- 
quences of  his  acts.  They  practically  combined  the 
seizures  which  had  been  several,  and  previously  made, 
and  assumed  their  consequences  as  one  act,  by  means 
of  the  bonds  executed  and  delivered  to  the  sheriff. 
And  the  case  was  then  presented  substantially  the 
same  as  a  single  seizure  under  the  attachments  and  exe- 
cutions, which  brought  it  within  the  spirit,  if  not  liter- 
ally within  the  language,  of  section  1421  of  the  Code. 
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Prom  that  time  the  creditors  and  their  sureties 
[*]  were  all  united  in  maintaining  and  protecting  the 
act  of  the  sherijff  in  holding  possession  of  and 
afterward  selling  the  property.  And  if  any  wrong  or 
legal  liability  was  created  by  his  acts  in  doing  that, 
the  parties  to  each  of  these  bonds  became  jointly 
liable  for  the  consequences  of  those  acts  and  that  pre- 
sented a  case  within  this  section  of  the  Code  (Mal- 
colm V.  O'Reilly,  89  iT.  Y.  156;  Hessberg  v.  Riley, 
3  JV,  7.  Clt>.  Pro.  165 ;  Hein  v.  Davidson,  5  Id.  391). 

It  has  been  objected  to  the  order  that  it  was  not 
made  to  appear  by  the  affidavits  in  support  of  the 
motion  that  the  bonds  were  given  previous  to  the  com- 
mencement of  the  suit.  But  if  that  were  necessary,  a 
strong  probability  arises  that  they  were  so  given. 
The  lirst  was  executed  and  delivered  on  the  9th  of 
January,  1884,  and  the  last  on  the  13th  of  February, 
1884,  and  it  was  not  intimated  in  the  affidavit  made  by 
the  plaintiff  that  the  suit  against  the  sheriff  had  been 
commenced  before  that  time.  If  that  was  the  fact,  and 
any  advantage  could  be  derived  from  it  by  stating  it, 
the  plaintiff  should  at  least  have  suggested  it  in 
[•J  the  affidavit  made  by  him  for  the  purpose  of  op- 
posing the  motion.  That  was  not  done,  neither 
does  it  appear  that  any  objection  was  taken  to  the 
omission  of  the  statement  on  the  hearing  of  the  mo- 
tion which  resulted  in  the  order.  If  it  had  then  been 
made,  proof  on  the  subject  could  have  been  supplied 
by  the  permission  of  the  court,  which  would  have  re- 
moved all  uncertainty  as  to  this  fact  in  the  case,  and 
the  plaintiff's  failure  to  present  the  objection  at  that 
time  precludes  him  from  deriving  any  advantage  from 
it  when  first  made  upon  the  hearing  of  the  appeal. 

It  was  also  objected  that  the  order  should  not 

[T    be  made  without  requiring  a  stipulation  from  the 

indemnitors  allowing  the  statements  or  admissions 

made  by  the  sheriff  to  be  given  in  evidence  against 
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them  upon  the  trial.  Bat  the  right  to  give  sacb  testi- 
mony cannot  be  an  important  one  to  the  plaintiff ;  for 
proof  of  the  fact  can  be  really  given  that  the  sheriff 
did  seize  the  entire  stock  and  fixtures  contained  in  the 
store  No.  28  West  Twenty-third  street,  and  the  bonds 
given  by  the  applicants,  even  though  less  in  the 
aggregate  than  the  value  of  the  property,  subjected 
them  to  liability  for  all  the  consequences  of  such 
seizure.  And  those  facts,  together  with  the  proof  of 
the  value  of  the  property  seized,  will  be  all  that  can 
be  required  to  make  out  the  plaintiff^ s  right  to  recov- 
er, in  the  first  instance ;  and  it  will  be  for  the  defend- 
ants themselves  to  establish  the  fact,  if  that  can  be 
done,  that  they  were  entitled  to  seize  the  property 
notwithstanding  the  preceding  assignment  of  their 
debtor. 

The  same  evidence  required  to  present  the  case 
[']  against  the  sheriff,  with  the  additional  fact  of  the 
execution  and  delivery  of  the  bonds,  will  present 
it  completely  and  effectually  against  the  parties  exe- 
cuting those  bonds,  and  no  important  right  or  interest 
of  the  plaintiff  will  be  in  any  respect  jeopardized  or 
changed  by  substituting  those  parties  as  defendants 
in  the  action  in  place  of  the  sheriff. 

The  fact  that  the  sheriff  also  acted  under  three 
other  executions  in  seizing  and  holding  the  property 
is  a  circumstance  of  no  importance.  For  as  to  all 
the  property  which  he  took,  the  parties  executing 
the  bonds  rendered  themselves  jointly  liable  to  the 
plaintiff. 

The  order  for  these  reasons  was  right  and  it  should 
be  affirmed,  with  $10  costs  and  the  disbursements. 


Brady,  J. — I  concur  with  Danikls,  J.    I  think  his 
reasons  are  conclusive. 


Davis,  P.  J. — I  do  not  concur  in  the  conclusions  of 
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my  brother  Daniels  in  this  case.  A  complete  and  per- 
fect cause  of  action  arose  in  favor  of  the  plaintiff  upon 
the  first  seizure  of  the  stock  of  goods  on  the  4th  of 
January,  1884,  when  the  sheriff  attached  and  took  pos- 
session of  the  stock  of  goods  by  virtue  of  the  attach- 
ments and  execution  then  in  his  hands.  The  plaintiff 
has  a  right  to  rely  on  that  cause  of  action  if  he  chooses. 
Subsequently,  on  other  and  different  daysother  attach- 
ments and  executions  came  to  his  hands  upon  which 
he  entered  attachments  and  levies  of  the  same  stock 
then  in  his  possesbion.  All  the  several  creditors  in 
whose  behalf  the  several  processes  were  issued  after 
their  respective  levies  gave  several  and  separate  bonds 
of  indemnity  to  the  sheriff  under  which  he  proceeded* 
They  all  now  seek  to  be  substituted  as  defend.! ntsS  in 
the  action  against  the  sheriff,  and  to  have  him  dis- 
charged therefrom.  Under  such  circumstances  this  is 
neither  just  nor  equitable.  Several  of  the  defendants 
are  not  liable  for  the  first  seizure,  nor  do  their  bonds  «>f 
indemnity  extend  to  that.  If  the  plaintiff  prefers  upon 
the  trial  of  the  action  against  the  sheriff  to  rely  wholly 
on  the  seizure  made  on  the  4th  of  January,  1884,  he  is 
entitled  to  do  so,  and  for  that  cause  the  creditors  who 
subsequently  Issued  attachments  and  executions  are 
not  liable  to  plaintiff  nor  bound  to  indemnify  the 
sheriff.  Nor  is  the  plaintiff  under  any  obligation  to 
accept  as  substituted  defendants  in  his  action  parties 
\\ho,  to  say  the  least,  will  have  power  to  raise  against 
him  embarrassing  and  doubtful  questions  touching 
their  liability  for  acts  of  the  sheriff,  done  for  the  ex- 
clusive benefit  of  others  before  their  processes  were 
put  in  his  hands.     The  provision  of  the  Code  for  such 

substitution  was  only  intended  to  apply  to  clear 
[•]    and  plain  cases  of  liability,  or  by  indemnitors,  for 

any  and  all  the  grounds  of  action  upon  which  the 
plaintiff  at  the  trial  may  elect  to  stand. 
^  I  think  there  are  many  embarrassing  questions  in 
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this  case  that  may  be  sprung  upon  the  trial  against 
the  plaintiff  if  the  substitution  be  made.  For  instance, 
if  the  sheriff  was  not  liable  for  tort  in  tlie  original 
seizure,  but  made  himself  so  by  subsequent  misconduct 
affecting  the  property  taken,  by  which  it  was  lost  or 
injured  in  value  prior  to  the  coming  in  of  the  second 
or  third  batches  of  process,  the  i>laintiff  may  be  greatly 
embarrassed  in  attempting  to  hold  the  last  set  or  indeed 
any  of  the  indemnitors  for  that  cause  of  action ;  and 
00  if  he  chooses  to  stand  on  trial  on  proof  of  the  seizure 
and  removal  of  the  goods  on  the  4th  of  January  it  is 
difficult  to  see  why  a  party  who  had  nothing  to  do  with 
that  wrong  would  not  be  entitled  to  a  non-suit.  It  is 
not  easy  to  see  why,  if  all  the  parties  sought  to  be  sub- 
stituted as  defendants  ai-e  in,  it  will  not  be  necessary 
as  against  each  of  them  to  show  either  a  joint  or  several 
wrongful  act  for  which  he  is  chargeable.  The  plaintiff 
may  therefore  be  forced  to  establish  a  series  of  wrongs 
before  he  can  make  out  a  cause  of  action  against  all 
the  parties,  while  against  the  sheriff  he  may  stand 
ux^on  a  single  one. 

To  my  mind  the  case  presented  on  the  motion 

is  not  one  upon  which  the  court,  in  the  exercise 
["]  of  sound  discretion,  ought  to  uphold  the  order  of 

substitution.  It  cannot,  nor  indeed  should  it, 
compel  a  division  of  the  action  into  several  actions, 
because  that  is  imposing  the  burden  of  several  litiga- 
tions upon  the  plaintiff,  where,  in  both  fact  and  law, 
he  has  a  single  one  against  a  single  defendant,  of 
which  he  cannot  be  deprived. 

I  think  the  order  should  be  reversed,  and  the  mo- 
tion denied. 

Vol.  VL— 35 
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HURD,  Appellant  v.  THE  HANNIBAL  AND  ST. 
JOSEPH  RAILROAD  COMPANY,  Respondent. 

Supreme  Court,  First  Department,  General 
Term,  May,  1884. 

§§  1326  et  seq. 

Appeal, — Corporate  guarantee  of  undertaking  on. — Form  of  undertaking 
eo  guaranteed, — Justification, 

The  Btatate  (Laws  of  1881,  chap.  481),  authorizing  the  acceptance  of 
bonds  and  undertakings  guaranteed  by  certain  corporations,  so  far 
modifies  the  provisions  of  the  Code  of  Civil  Procedure,  requiring 
two  sureties  in  an  undertaking  on  appeal  as  to  dispense  with  them 
when  such  a  guarantee  is  given. 

An  undertaking  in  the  form  required  by  the  Code  of  Civil  Procedure 
given  and  executed  by  tlie  appellant  and  guaranteed  by  a  corpora- 
tion organized  or  authorized  to  do  business  under  the  laws  of  tin's 
State  and  guarantee  the  fidelity  of  persons  holding  positions  of 
public  or  private  trust,  is  sufficient  on  an  appeal  from  a  judgment, 
to  the  court  of  api>cals. 

Where  an  undertaking  on  appeal  is  guaranteed  by  a  corporation  au- 
thorized to  guarantee  such  undertakings,  the  respondent  should  be 
permitted  to  examine  the  oflicers  of  the  company  as  to  its  ability 
to  enter  into  and  make  the  guarantee. 

Where  uu  act  of  the  legislature  (Laws  of  1881,  chap.  486),  entitled 
**  an  act  to  facilitate  the  giving  of  bonds  required  by  law  "  applied 
to  both  bonds  and  undertakings, — Held,  that  as  bonds  and  under- 
takings are  to  a  great  extent  understood  to  be  convertible  terms^ 
the  title  of  the  act  was  not  materially  deficient ;[']  that  if  it  had 
been  it  would  be  of  no  importance  for  the  reason  that  the  act  is 
neither  a  private  nor  a  local  one. 

(Decided  May  80,  1884.) 

Appeal  from  an  order  approving  an  undertaking 
given  by  the  defendant  on  an  appeal  to  the  court  of 
appeals. 

The  undertaking  was  executed  by  the  defendant 
and  the  performance  of  its  covenants  and  conditions 
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guaranteed  by  the  Fidelity  and  Casualty  Company  of 
New  York. 

The  plaintiff  excepted  to  the  sureties,  and  the  de- 
fendant gave  notice  of  justification  and  upon  the  return 
day,  the  president  of  the  Fidelity  and  Casualty  Com- 
pany attended  in  court  to  justify,  when  the  plaintiffs 
counsel  objected  to  the  form  of  the  undertaking.  The 
court  overruled  the  objections  and  deciding  that  an 
examination  of  the  guamn tor's  officers  was  not  neces- 
sary, api)roved  the  undertaking. 

InfToan  B.  Bunnell^  for  plaintiff-appellant. 

Joseph  Kunzman  {Elihu  Moot^  attorney),  for  de- 
fendant-respondent. 

Thomas  8.  Moore  {Moore^  Low  &  Sandford^  attor- 
neys), for  The  Fidelity  &  Casualty  Co. 

Cited  Ryan  v.  Cochran,  11  Abb,  N.  (7.  Ill ;  Colgate  v. 
Penn.  R.  R.  Co.,  1 1  Id.  Ill ;  Matter  of  Filor,  11  Id.  107. 

Daniels,  J.— The  undertaking  is  in  the  form  pre- 
scribed by  the  Code  of  Civil  Procedure  on  an  appeal 
from  a  judgment  to  the  court  of  appeals.  It  was  given 
and  executed  by  the  defendant  in  its  corporate  capa- 
city, and  added  to  or  indorsed  upon  it  was  a  guaranty 
of  the  Fidelity  and  Casualty  Company  of  New  York 
by  which  it  guaranteed  the  performance  of  the  cove- 
nants and  conditions  of  the  within  bond.  This  guar- 
antee was  taken  under  the  authority  of  chapter  48th 
of  the  Laws  of  1881,  by  which  any  surrogate,  judge, 
sheriff,  district  attorney  or  any  other  officer  having  au- 
thority, or  required  to  approve  of  the  sufficiency  of  a 
bond  or  undertaking  may  in  his  discretion,  accept  a 
bond  and  undertaking  and  approve  the  same  whenever 
its  conditions  are  guaranteed  by  a  company  duly  or- 
ganized or  authorized  to  do  business  under  the  laws 
of  this  State  and  guarantee  the  fidelity  of  persons 
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holding  positions  of  public  or  private  trast  and  vesting 
such  corporation  with  full  power  to  guarantee  such 
bonds  aud  uudertakings.  This  language  was  clearly 
so  broad  as  to  include  the  undertaking  given  upon  the 
appeal  in  this  action  ;  and  as  the  company  was  a  cor- 
poration having  authority  to  guarantee  the  fidelity 
of  persons  holding  positions  of  public  or  private  trusty 
it  was  by  this  act  empowered  to  make  the  guaranty  it 
did  of  this  undertaking. 

The  act  has  been  objected  to  as  not  being  suffi- 
ciently broad  in  its  title  to  jnstify  the  enactment.  It 
is  entitled  an  *'act  to  facilitate  the  giving  of  bonds 
required  by  law."  But  as  bonds  and  undertakings 
are  to  a  very  great  extent  understood  to  be  convertible 
terms,  the  title  of  the  act  was  not  materially  deficient. 
But  if  it  had  been  it  would  he  of  no  importance  for 
the  reason  that  the  act  is  neither  a  private  nor  a  local 
law.  The  power  and  ability  of  the  company  to  act  in 
this  capacity  was  made  the  subject  of  investigation  by 
the  general  term  of  this  department,  and  as  it  appeared 
to  be  incorporated  under  the  general  laws  of  the  State 
and  authorized  to  transact  business  by  way  of  guaran- 
teeing the  fidelity  of  x>6rsons  holding  positions  of  pub- 
lic or  private  trust,  this  authority  to  guarantee  bonds 
or  undertakings  subject  ta  judicial  approval  was  found 
to  exist,  aud  it  was  accepted  as  competent  for  that 
I)urpose. 

The  act  has  necessarily  so  far  modified  the  provis- 
ions of  the  Code  of  Civil  Procedure,  requiring  two 
sureties  in  such  an  undertaking  as  to  dispense  with 
ihem  when  a  guarantee  of  this  description  may  be 
given.  That  was  clearly  its  object  as  to  all  bonds  and 
undertakings.  It  was  to  substitute  the  guarantee  of 
the  bond  in  place  of  the  liability  and  obligation  of  the 
sureties  otherwise  required  by  law. 

The  court  refused  to  permit  the  plaintiff  to  exam- 
ine the  officer  of  the  company  as  to  its  liability   to 
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enter  into  and  make  the  guaranty.  This  we  think  was 
erroneous.  When  the  specific  objection  was  overruled 
further  proceedings  should  have  been  taken  to  exam- 
ine the  officers  on  behalf  of  the  respondent,  if  he  so 
desired,  and  thereupon  the  court  should  have  approved 
or  disapproved  of  the  undertaking.  The  order  should 
be  modified  accordingly,  and  as  so  modified  affirmed, 
without  costs. 

Davis,  P.  J.,  concurred. 


ESTATE  OP  ISAAC  M.  SINGER,  Dboeaskd. 

Surrogate's  Court,  Westchester  County,  Deobm- 
BKR,  1884. 

§  2481  sub.  6. 

Accounting  of  executor,  trustee  and  guardian.  —  WTien  decrees  made  on^ 
will  not  be  opened^Power  of  surrogaW^s  court. 

Before  the  Code  of  Civil  Procedure  a  surrogate  had  power  to  open  a 
decree  for  an  excusable  default  resulting  injuriously  to  the  default- 
ing party,  for  clerical  errors,  fitr  frauds  in  procuring  tiie  decree 
and  other  like  causes.  The  only  »dditional  power  conferred  by  the 
Code  (§  2481  sub.  G),  is  to  grant  a  new  trial  or  hearing  for  newly 
discovered  evidence.  ['] 

A  surrogate's  court  had  no  power  before  the  Code  of  Civil  Procedure 
to  open  a  decree  made  on  an  accounting,  and  grant  a  rehearing  for 
an  error  of  law,  and  the  power  to  do  so  has  not  been  conferred  upon 
it  by  that  Code.[»] 

When  an  intelligent  and  competent  person  is  appointed  special  guar- 
dian of  a  minor  on  the  accounting  of  an  executor,  testamentary 
guardian  or  trustee,  the  decree  made  binds  the  minor  as  much  as  it 
would  an  adult.  [*] 
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Story  V.  Day  ton  (22  Hun,  450)  ;pj  Tucker  ©.  McDermott  (2  Bed/. 

312);[>J  In  reTilden  (6  Jf.  T.  Ch.  Pro.  15),  [*]  distinguished. 
{Decided  December,  1884.) 

Motion  that  a  decree  made  on  the  acconnting  of 
David  Hawley  as  executor  of  the  will  of  the  deceased, 
and  two  decrees  made  on  accountings  by  him  as  trustee 
and  guardian  under  said  will,  be  opened,  etc. 

David  Hawley,  the  testamentary  guardian  and 
trustee  of  Adam  M.  Singer,  under  the  last  will  and 
testament  of  Isaac  M.  Singer,  deceased,  upon  his 
ward's  attaining  his  majority,  caused  a  citation  to  be 
issued,  requiring  him  to  attend  a  settlement  of  his 
accounts  as  such  guardian,  &c.  Pending  this  proceed- 
ing and  before  the  filing  of  the  account  said  Adam  M. 
Singer  made  this  application,  praying  that  a  decree 
made  on  the  accounting  of  said  Hawley,  as  executor, 
&c.,  of  the  will  of  the  deceased,  entered  in  1877,  and 
that  two  other  decrees  made  on  accountings  by  him  as 
trustee  and  guardian  of  the  applicant,  entered  respe<*- 
tively  in  1878  and  1881,  might  be  opened,  vacated, 
modified  or  set  aside,  so  far  as  to  permit  him  to  con- 
test the  allowance  of  commissions  made  to  said  execu- 
tor, as  such,  and  as  trustee  and  guardian,  by  said  sev- 
eral  decrees,  alleging  that  the  same  exceed  the  amounts 
allowable  under  the  statutes,  and  that  some  portion 
thereof  were  illegal  by  reason  of  being  based  upon  the 
estimated  value  of  certain  shares  of  stock  in  the  Singer 
Manufacturing  Company,  claimed  to  have  been  speciK- 
cally  bequeathed  ;  and  also,  to  permit  him  to  contest 
certain  items  of  expenditure  allowed  for  legal  expenses, 
and  legal  and  other  services,  and  also  to  contest  the 
direction  in  said  decrees  contained  as  to  said  stock, 
and  the  distribution  of  the  proceeds  of  certain  realty. 

It  appeared  on  the  hearing  of  the  motion  that  on 
each  accounting  a  special  guardian  was  appointed  for 
the  applicant,  then  a  minor. 
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C.  M  Tracy^  for  the  i)etitioner  and  motion. 

F.  N.  Bangs^  for  the  guardian,  etc.,  opposed. 

Coffin,  S. — There  can  be  no  doubt  that  subdivis- 
ion 6  of  section  2481  of  the  Code,  is  inapplicable  to 
this  case.  The  proceeding  for  the  last  of  the  series  of 
accountings  was  commenced  before  chapter  18  went 
into  effect,  and  §  3347,  subd.  11,  does  not  make  it  apply 
to  such  a  proceeding.  Nevertheless,  that  section  was 
partly  based  upon  former  decisions  of  the  courts,  and 
was  extended,  also,  so  as  to  embrace  a  broader  field  of 

jurisdiction.  Before  the  Code,  a  surrogate  had 
[']    power  to  open  decrees  for  an   excusable  default 

resulting  injuriously  to  the  defaulting  party,  for 
clerical  error,  for  fraud  in  procuring  the  decree,  and 
other  like  causes.  The  only  additional  power  con- 
ferred is  to  grant  a  new  trial  or  hearing  **  far  newly 
discovered  evidence."  Hence,  I  regard  it  as  wholly 
immaterial,  in  this  case,  whether  subd.  6  is  or  is  not 
applicable. 

This  brings  us  at  once  to  the  question,  such  as  it 
is,  whether  this  court  can  grant  a  rehearing  for  an  error 
in  law.  This  case  certainly  presents  no  features  resem- 
bling fraud,  error  in  placing  or  adding  figures,  pro- 
curing a  signature  to  any  important  voucher  by  fraud- 
ulent representations  by  which  a  credit  is  obtained, 
presenting  a  forged  voucher  and  the  like. 

The  f?ict5>  in  the  memorandum  of  the  case  of 
[*]    Story  V.  Dayton  (22  Hun^  450)  are  not  very  fully 

stated.  It  would  seem  that  one  ground  of  com- 
plaint was  the  appointment  of  an  improper  person — a 
clerk  in  the  office  of  the  administratoi^'s  attorney — as 
the  guardian  ad  litem,  for  the  minors.  The  case  as 
reported  discloses  no  particular  errors  of  fact  or  mis- 
takes justifying  the  decision  to  the  effect  that  the  order 
of  the  surrogate  be  reversed  **  unless  the  respondent 
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will  Stipulate  that  the  decree  on  final  settlement  may  be 
amended  in  the  particular  specified  in  the  opinion 
herein,"  none  of  which  are  specified  in  so  much  of 
the  opinion  as  is  published.  Apparently,  errors  in 
fact  are  the  subject  of  the  allusion. 

Tncker  v.   McDeimott   (2   Jledf.  312)   has    no 
["]    application,  as  it  was  not  on  a  motion  to  open 

a  decree. 

In  re  Tilden  (6  K   T.  Olv.  Pro.  15),  no  spe- 
[*]    cial   Ktiardian  for  the   minor  was   appointed  on 

the  first  accounting,  which  occurred  in  1872,  be- 
fore the  passage  of  any  act  requiring  the  appointment 
of  such  on  an  accounting.  But  at  that  time  it  was 
proper,  as  a  matter  of  practice,  to  do  so,  and  was  then 
the  actual  practice  of  this  court,  and  it  had  the  effect 
of  conclnding  him  {Dayton^ s  Sar.  Pr.  505-7,  3d  ed. ; 
Kellett  V.  Rathbone,  4  Pafge,  1()*2).  This  fact,  alone, 
warrnnted  the  opening  of  the  first  decree,  and  any 
alterntion  of  that  necessarily  affected  and  involved  the 
correction  of  other  and  subsequent  accountings  where 
special  guardians  had  been  appointed.  But,  in  that 
case,  the  question  here  presented  does  not  seem  to  have 
been  raised,  discussed  or  considered. 

It  is  thus  shown  that  the  authorities  cited  by  the 
learned  counsel  for  the  petitioner  furnish  but  a  feeble 
support  to  the  proposition  he  urges.  If  there  were  any 
such  errors  committed  in  the  decrees  as  are  complained 
of,  and  as  to  which  I  am  not  now  in  a  position  to 
determine,  they  were  purely  and  simply  errors  of  law. 
The  question  as  to  the  proper  amount  of  commissions 
to  be  allowed  is  not,  in  many  cases,  easy  of  solution, 
as  is  evidenced  by  many  recent  and  conflicting  decis- 
ions in  various  courts.  Hence,  the  erroneous  fixing 
of  them  in  the  decree  or  the  refusal  by  the  court  to 
allow  any  at  all  (of  which  I  have  heard)  cannot  be 
characterized  as  a  fraud,  a  mistake,  a  clerical  error  or 
the  like.    It  is  simply  an  error  in  law,  however  ignor- 


CIVIL    PROCEDURE    REPORTS.  393 

Estate  of  Singer. 

II   I  I  I   .      I  ■   I         .  I,  .  ■  ■ .         '  'mi 

ant,  corrupt  or  negligent  the  court  may  have  been  in 
the  discharge  of  his  dnty,  and  the  only  remedy,  if  the 
court,  on  attention  being  called  to  it  dum ferret  opuSy 
fail  to  correct  it,  is  by  appeal.  The  decree  embodies 
the  deliberate  and  solemn,  even  if  reprehensible,  judg- 
ment of  the  court.  This  court,  before  the  Code, 
[*]  possessed  no  power  to  open  such  a  decree  and 
grant  a  rehearing  in  such  a  case,  and  none  has 
been  conferred  upon  it  since,  as  the  phrase  fc^r  "  other 
sufficient  cause,"  is  to  be  construed  as  applying  to 
causes  ejusdem  generis  only. 

It  will,  I  think,  be  conceded  that  questions  relat- 
ing to  the  allowance  of  commissions  on  specific  bequests 
have  arisen  mainly  as  matters  of  law  concerning  the 
nature  of  the  bequest  as  being  specific  or  otherwise. 
Their  allowance  or  rejection  is  still  a  question  of  law. 
And  whatever  the  adjudication  may  have  been,  it  can 
only  be  remedied,  if  erroneous,  by  appeal,  and  not  by 
a  motion  of  this  character. 

The  authorities  cited  by  the  counsel  for  the 
[•]  trustee  abundantly  establish  the  principle  that 
where  an  intelligent  and  competent  person  is  ap- 
pointed the  special  guardian  for  the  minor,  the  decree 
binds  him  as  much  as  it  would  an  adult.  No  allega- 
tion is  made  as  to  any  want  of  intelligence  or  compe- 
tency of  the  several  persons  who  were  appointed  and 
acted  as  such  on  the  various  accountings,  nor  is  there 
any  suggestion  of  fraudulent  conduct  on  their  part. 
The  other  errors  complained  of  belong  to  the  same 
category,  no  errors  of  fact  being  assigned,  and  must 
be  disposed  of  accordingly.  Whether  errors  were 
committed  on  any  or  all  of  the  accountings,  it  is,  there- 
fore, needless  to  inquire.  In  any  event,  the  petitioner 
having  been  represented  by  special  guardian  on  each 
occasion,  and  the  time  to  appeal  having  expired,  I  can- 
not but  regard  him  as  concluded.     Motion  denied. 


\ 
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DE  VIVIER  ET  AL.  V.  SMITH. 

City  Court  op  New  York,  Chambers,  December, 

1884. 

§  2464. 
SuppUmmtary  proceedings, — AppointmerU  of  receiver. 

A  receiver  of  the  property  of  a  judgment  debtor  may  be  appointed 
in  proceedings  supplementary  to  execution  either  before  or  after 
the  return  of  the  execution,  upon  the  examination  of  a  (bird  person 
indebted  to  or  having  property  of  the  judgment  debtor. 

{Decided  December  17,  1884.) 

Application  by  judgment  creditor  for  the  appoint- 
ment of  a  receiver  of  the  property  of  his  judgment 
debtor. 

The  facts  are  stated  in  the  opinion. 

Edward  Barilett,  for  the  motion. 

Ouggeriheimer  cfe  Untermeyer^  opposed. 

McAdam,  Ch.  J.— Frederick  Hackman,  a  third  per- 
son, having  property  belonging  to  thejudgment  debtor, 
was  examined  under  an  order  supplementary  to  ihe 
issuing  and  before  the  return  of  the  execution  herein. 

The  plaintiff  moves  for  the  appointment  of  a  re- 
ceiver, and  the  third  person  objects  that  the  applica- 
tion cannot  be  founded  on  the  examination  of  a  third 
person,  particularly  before  the  return  of  an  execution 
unsatisfied.  It  was  held  under  the  old  Code  that  a  re- 
ceiver could  not  be  appointed  where  supplementary 
proceedings  were  instituted  before  the  return  of  the 
execution    (Darrow  v.  Lee,  16  Ahb.  Pr.  215).     Mr. 
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Throop,  in  a  note  to  his  edition  of  the  Code  (see  note 
preceding  §  2464),  says  :  ''The  books  are  full  of  cases 
where  the  validity  of  such  appointments  has  been 
tacitly,  if  not  expressly  recognized,"  and  he  refers  to 
Tillotson  V.  Wolcott  (48  JST.  F.  188),  and  West  Side 
Bank  v.  Pugsley  {47  Id.  368).  He  adds  ''  that  the  prac- 
tice of  appointing  a  receiver  in  proceedings  taken  be- 
fore as  well  as  after  the  return  of  an  execution,  had 
become  so  inveterate  that  the  commissioners  were  un- 
willing to  propose  its  abrogation." 

In  order  to  effectually  preserve  the  right  to  appoint 
a  receiver  before,  as  well  as  after,  the  return  of  an  ex- 
ecution, section  2464  provides  that,  ''At  any  time  after 
making  the  order  requiring  the  judgment  debtor,  or 
any  other  person,  to  attend  and  be  examined,  the 
judge  .  .  .  may  make  an  order  appointing  a  re- 
ceiver of  the  property  of  the  judgment  debtor,"  &o. 

The  same  section  provides  for  notice  to  the  judg- 
ment debtor  and  for  cases  in  which  such  notice  may  be 
dispensed  with.  In  the  present  instance  the  judgment 
debtor  could  not  be  found,  and  the  judge  dispensed 
with  notice  to  him.  Section  2441,  in  regard  to  supple- 
mentary proceedings  against  third  persons,  is  in  har- 
mony with  §  2464  {supra),  and  clearly  indicates  that  a 
receiver  may  be  appointed  upon  such  an  examination, 
either  before  or  after  the  return  of  the  execution. 

The  fact  that  §  2446  authorizes  the  judge  to  make 
an  order  permitting  the  third  person  to  pay  the  sheriff 
on  account  of  the  execution  in  his  hands,  money  con- 
ceded to  be  due  to  the  judgment  debtor,  and  the  ad- 
ditional fact  that  §  2447  authorizes  the  judge  to  make 
an  order  directing  the  third  person  to  deliver  over 
property  in  his  possession  to  the  sheriff,  does  not 
limit  the  power  of  the  judge,  for  the  section  last  re- 
ferred to  provides  that  the  money  or  property  be 
delivered  to  the  sheriff,  "unless  a  receiver  has  been 
appointed,"  &c. 
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The  fact  of  indebtedness  to  the  judgment  debtor  is 
conceded  by  the  third  person,  but  the  amount  has  not 
as  yet  been  fully  ascertained,  so  that  no  order  for  the 
payment  over  of  a  specific  sum  can  be  made. 

It  follows,  therefore,  that  the  application  for  the 
appointment  of  a  receiver  is  ai)propriate,  and  that  the 
application  therefor  must  be  granted. 


NoTB  ON  Appointment  op  Receiveb  in  Supplementary  Pbo- 

CBBDINGS. 

When  and  by  whom   appointed. — Notice    of   appUcatum. — Boetending 

former    receiverships  — Filing  order.  —Security,  — Semoting 

receiver, — Effect  of  appointment  on  proceedings. 

When  and  by  whom  appointed.  The  Code  of  Civil  Procedure 
(§  2464)  provides  that  '*  at  any  time  after  making  an  order  requiring 
the  judgment  debtor,  or  any  other  person  to  attend  and  be  examined 
or  issuing  a  warrant''  for  the  arrest  of  a  judgment  debtor  about  to 
leave  the  state  or  conceal  himself,  **  the  judge  to  whom  the  order  or 
warrant  is  returimble  may  make  an  order,  appointing  a  receiver  of 
the  property  of  ilie  judgment  debtor." 

Under  this  provision  a  receiver  may  be  appointed  at  any  time 
after  the  granting  of  an  order  (or  wari-ant),  for  the  examination 
either  of  the  debtor  or  a  third  person,  and  irrespective  of  whether  the 
execution  has  been  returned.     De  Vivier  v.  Smith,  supra. 

Under  tlie  old  Code  it  was  held  that  an  application  for  the  appoint- 
ment of  a  receiver  in  supplementary  proceedings  must  be  made  to  tiic 
judge  who  granted  the  order;  no  other  judge  out  of  court  had  the 
power.  Ball  «.  Goodcnough,  87  JKnc.  Pr.  479  ;  Hatch  v,  Weybura, 
^  Id,  163;  Smith  v,  Johnson,  7  Id,  89.  Now  the  appointment  must 
be  made  *'by  the  judge  to  whom  the  order  is  returnable'-  {Code  of 
Civil  Procedure^  §  2464).  As  to  whom  order  is  returnable,  see  Ibid. 
i  2484. 

The  order  must  be  a  chatnbers  order.  Ball  «.  Goodenough,  87 
How.  Pr.  470. 

The  appointment  cannot  be  made  after  the  proceedings  have  been 
discontinued  i>y  a  failure  to  ad)r)urn  tiiem.  Wright  e.  Noetrand,  47 
N,  Y.  Super.  (15  J.  d  S,)  441. 

Unless  the  proceedings  are  regularly  adjourned,  they  are  termin- 
ated and  jurisdiction  is  lost.  Ammidon  v.  Wolcott,  15  Abb.  Pr, 
314;  Carter  v.  Clarke,  7  Bobt.  490;  Thomas  v,  Kircher,  15  Abb.  N.  8. 
842;  BennelU.  McGuirc,  58  Barb.  625. 
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Although  it  is  uuusuiil  and  a  work  of  supererogation  to  appoint  a 
receiver  where  no  property  has  been  disclosed,  it  has  been  held  that 
the  judgment  debtor  cannot  object  to  the  appointment  of  a  receiver 
on  that  ground,  as  he  cannot  be  prejudiced  by  the  granting  of  such 
an  application  (My res'  Case,  2  Abb.  Pr,  476;  4  Paige,  574;  6  Id.  29; 
8  Id.  568),  but  the  practice  is  not  to  appoint  a  receiver  unless  some 
property  has  been  disclosed. 

Where  the  only  pro|)erty  disclosed  on  the  examination  was  exempt, 
Mild,  that  the  application  must  be  denied.  Keiher  v.  Shipherd,  4  If. 
T.  CvD.  Pro.  275. 

It  is  no  objection  to  the  appointment  of  a  receiver  that  the  debtoi 
has  no  property  other  than  an  equity  of  redemption  which  he  has 
always  been  willing  to  have  sold.  Bailey  o.  Lane,  15  Abb.  Pr.  873, 
note. 

Where  the  examination  discloses  choses  in  action  or  the  existence 
of  a  relation,  like  a  partnership,  rendering  probable  that  there  may 
be  assets,  the  appointment  may  be  made.  Webb  o.  Overmann,  6 
Alh.  Pr.  92.  Where  tiie  examination  discloses  only  an  estate  of 
tenancy  by  curtesy  the  receiver  may  be  appointed.  Beamish  «.  Hoyt, 
2  Bob.  307.  Or  an  equity  of  redemption  in  real  property.  Bailey  v. 
Lane,  15  Abb.  Pr.  373  (n.) 

Where  it  appears  doubtful  whether  a  third  person  examined  as 
debtor  of  the  judgment  debtor,  or  another  person  is  indebted  to  the 
judgment  debtor,  a  receiver  should  be  appointed.  Corning  v.  Tooker, 
6  How.  Pr.  16. 

Ill  Bann  v.  Daly  (24  Hun^  556)  it  was  hM,  that  where,  upon  the 
examination  of  the  debtor,  it  appears  that  he  has  an  estate  in  hind  as 
tenant  by  the  curtesy^  and  it  is  not  shown  that  an  execution  has  been 
issued  and  returned  since  he  acquired  it,  the  proper  course  is  not  to 
appoint  a  receiver;  but  the  creditor  should  be  required  to  issue  an- 
other execution,  and  sell  the  estate  thereunder.  See  also  Finkey  e. 
Langdon,  18  iV.  T.  Weekly  Dig.  884;  In  re  Englehart,  1  Sheldon,  514. 

Notice  of  applioatloB.  ''  At  least  two  days'  notice  of  the  applica- 
tion for  the  order  appointing  a  receiver,  must  be  given  personally  to 
the  judgment  debtor,  unless  the  judge  is  satisfied  that  he  cannot, 
witii  reasonable  diligence,  be  found  within  the  State,  in  which  case, 
tlie  order  must  recite  that  fact,  and  may  dispense  with  notice  or 
may  direct  notice  to  be  given  in  any  manner  which  the  judge  thinks 
proper.  (Code  of  Civil  Procedure,  §  2465 ;  Btrohn  ».  Epstein,  6  N.  Y. 
Civ.  Pro.  86;  Morgan  v.  Van  Kohnstamm,  9  Daly,  855;  Wright©, 
Nostrand,  47  N.  T.  Super.  [15  /.  db  A]  441.)  But  where  the  order  to 
attend  and  be  examined,  or  the  warrant  has  been  served  upon  the 
judgment  debtor,  a  receiver  may  be  appointed  upon  the  return  day 
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thereof  or  at  the  close  of  the  examination,  without  further  notice  to 
him."     Code  of  Civil  Procedure,  {  2465. 

Where  upon  the  conclusion  of  an  examination  of  a  judgment 
debtor  before  a  referee  and  upon  filing  the  testimony  taken  before  the 
referee,  a  receiver  of  the  judgment  d'.'btor's  property  was  appointed 
without  notice, — Held^  that  the  order  was  irregular  and  must  be  set 
aside.  Strohn  «.  Epstein,  supra.  To  same  effect,  Todd  v.  Crooke,  4 
Sand/,  694;  Ashley  «.  Turner,  22  Hun,  226. 

The  notice  must  be  given  notwithstanding  the  application  for  a 
receiver  is  made  on  the  examination  of  a  third  person.  Morgan  v.  Van 
Kohnstamm,  60  JBbw.  Pr,  161. 

The  notice  of  the  application  must  be  personally  served  on  the 
judgment  debtor  unless  otherwise  ordered  {supra  ;  Barker  o.  Johnson, 

4  Alib,  Pr,  435;  Dows  v,  Noxon,  6  How.  Pr.  29;  Corning  v.  Tooker, 

5  Id.  16;  Kemp  v.  Harding,  4  Id,  178);  and  must  be  in  writing;  a 
verbal  notice  is  insufficient.     Ashley  v.  Turner,  22  Hun^  226. 

In  Bickels  v.  Hanley  (4  Abb.  iV.  C.  231,  Sup.  Ct.  4  Dept.  March, 
78)  it  was  held  under  the  Code  of  Procedure  that  an  order  to  appear 
for  examination  btfore  a  referee  may  direct  the  debtor  to  appear  be- 
fore the  judge  on  the  Monday  following  the  close  of  the  examination; 
and  notwithstanding  his  failure  so  to  appear,  a  receiver  may  be  there 
appointed  if  the  examination  discloses  a  proper  case  for  a  receiver. 

If  a  judgment  creditors'  action  or  proceedings  supplementary  to 
execution  are  pending  against  the  judgment  debtor  and  a  receiver 
has  not  been  appointed  therein,  notice  of  the  application  for  the  ap- 
pointment of  a  receiver  must  be  given,  in  such  a  manner  as  the  judge 
directs,  to  the  judgment  creditor,  prosecuting  it.  Code  of  Citil  Prd- 
eedure,  §  2465. 

It  was  held  under  the  Code  of  Procedure  that  the  creditors  pro- 
ceeding against  the  judgment  debtor  were  entitled  to  notice  of  the 
application  but  not  to  a  copy  of  the  examination  on  which  it  was 
founded.  Todd  v.  Crooke,  4  Sandf.  694. 

Where  such  notice  is  omitted  the  order  should  be  vacated.  Supm. 
Ct.  Sp.  T.  N.  Y.  Co.,  Fraser  v.  Hunt,  N.  T.  Daily  Reg.,  Dec.  19,  1882. 

Extending  former  receiverships.  Only  one  receiver  of  the 
property  of  a  judgment  debtor  can  be  appointed.  Code  of  Civil  Proce- 
dure, §  2466;  Bostwlck  «.  Menck,  40  N.  T.  383;  rev'g  8.  C,  mbnom. 
Bostwick  V.  Beizer,  10  Abb,  Pr.  197;  Myrick  v.  Seldon,  86  Barb.  15. 

Where  a  receiver  of  the  property  of  a  judgment  debtor  has  been 
appointed,  the  judge,  instead  of  appointing  a  receiver,  '^  must  make 
an  order  extending  the  receivership  to  the  special  proceeding  before 
him."     Code  of  Civil  Procedure,  §  2466. 

Buch  an  order  gives  to  the  judgment  creditor  the  same  rights  as 
if  a  receiver  was  then  appointed  upon  his  application;  including  the 
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riglit  to  apply  to  the  conrt  to  control,  direct  or  remove  the  receiver, 
or  to  subordinate  the  pioceedings  in  or  by  which  the  receiver  was 
appointed,  to  those  taken  under  his  judgment.  Oade  of  (Hvil  Proce' 
dure,  §  2466. 

Where  a  receiver  of  the  judgment  debtor's  property  has  been  ap- 
pointed in  supplementary  proceedings,  the  court  is  not  precluded 
from  appointing  another  person  as  receiver  in  a  judgment  creditor's 
action,  if  in  its  discretion  it  sees  fit  to  do  so.  State  Bank  of  Syracuse 
V.  Gill,  28  Hun,  410. 

Filing  order.  ''An  order  appointing  a  receiver,  or  extending  a 
receivci*sinp,  must  be  filed  in  the  ofiice  of  the  clerk  of  the  county, 
wherein  the  judgment  roll  in  the  action  is  filed;  or,  if  the  special 
proceeding  is  founded  upon  an  execution  issued  out  of  a  court,  other 
than  in  which  the  judgment  was  rendered,  in  the  office  of  the  clerk 
of  the  county  wherein  the  transcript  of  the  judgment  is  filed."  Ced$ 
of  Civil  Procedure,  §  2467. 

As  to  place  of  filing  and  necessity  of  recording  order  before  en- 
actment of  Code  of  Civil  Procedure,  see  Code  of  Procedure,  J  398; 
Lawe  of  ISid,  chap.  86;  Wright  v.  Nos^fand,  UN.  F.  Super,  (15  J, 
d  S.)  441 ;  rev'd  94  N.  T,  81 ;  Ball  v.  Goodenough,  87  Bow,  Pr.  497; 
Rockwell  V.  Merwin,  45  N".  F.  166;  Scroggs  v.  Palmer,  66  Barb.  505; 
People  ex  rd.  Kingslnnd  «.  Palmer,  52  iV.  F.  88;  McEenna  v.  Ed- 
monstonr91  Id,  281;  Whipple  v.  Christian,  80  Id.  528;  Wright  v. 
Nostrand,  94  Id.  82;  Fredericks  9.  Niver,  2%  Hun,  417. 

A  certified  copy  of  the  order  should  also  be  filed  with  the  clerk  of 
every  other  county  wherein  any  real  property  is  situated,  and  if  ho 
resides  without  the  county  where  the  original  order  is  filed,  with 
the  clerk  of  the  county  where  he  resides.  Code  of  Civil  Procedure^ 
$2468. 

A  county  clerk  with  whom  the  order  or  a  certified  copy  thereof  is 
filed  must  immediately  note  upon  it  the  time  of  filing  and  as  soon  as 
practicable,  must  record  it  in  a  book  to  be  kept  by  him  indexed  to 
the  names  of  judgment  debtors.  Id.  §  2470. 

Security.  Before  entering  upon  his  duties  the  receiver  must  ex- 
ecute and  file  with  the  clerk  of  the  court  where  the  proceedings  are 
pending  (Code  of  Civil  Procedure,  §  816),  a  bond  to  the  people  with 
at  least  two  sufiicient  sureties  in  a  penalty  fixed  by  the  judge  making 
the  appointment;  condition  for  the  faithful  discharge  of  his  duties  as 
receiver.    Code  of  Civil  Procedure,  §  715. 

An  order  appointing  a  receiver  is  not  void  because  it  directed  that 
a  bonil  with  one  surety  be  given;  it  may  be  amended  so  as  to  require 
two  sureties  without  prejudice  to  proceedings  already  taken.  Holmes 
V.  McDowell,  15  Hun,  585;  affM,  76  N.  F.  596. 

The  filing  of  the  receiver's  bond  is  necessary  to  the  completion  of 
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the  appointment.  Banks  e.  Potter,  21  Ilato.  Pr.  469;  Conger  v. 
Sands,  19  Id.  8;  Voorliees  v,  Seymour,  26  Barb.  569.  6H2\  Lottiroer 
o.  Lord,  4  E.  D,  8mUh,  183;  West  e.  Fraser,  5  &ind/,  653;  Wilson 
V.  Alien,  6  Barb,  543.  But  when  the  receiver  has  given  ample  security 
upon  his  first  appointment,  there  can  be  no  occasion  for  requiring 
him  to  give  security  over  again  in  every  proceeding  which  may  be 
afterwards  instituted.  Banks  v.  Potter,  mpra.  But  see  Conger  «. 
Sands,  19  Id.  8. 

The  court  or  judge  making  the  order  by  which  the  receiver  was 
appointed  or  his  successor  in  office  may  at  any  time  direct  the  re- 
ceiver to  give  a  new  bond,  witli  new  sureties,  with  the  like  condi- 
tion. Id. 

It  is  discretionary  with  the  court  whether  to  require  a  receiver  to 
give  new  security  when  one  of  his  sureties  has  become  insolvent. 
Haulenbeck  v.  lleacock,  47  Jf.  T.  Super.  Ct.  533. 

The  bond  must  be  joint  and  several;  it  must  be  accompanied  with 
the  affidavit  of  each  surety,  sul)joined  thereto,  to  the  effect,  that  he 
is  a  resident  of,  and  a  householder  or  freeholder  within  the  Stiite,  and 
is  worth  the  penalty  of  the  bond,  or  twice  the  sum  specified  in  the 
undertaking,  over  all  the  debts  and  liabilities,  which  he  owes  or  lias 
incurred,  and  exclusive  of  property  exempt  by  law,  from  levy  and  sale 
under  an  execution  {Code  of  0ml  Proeeflure,  §  812);  it  must  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a  deed  to  be 
recorded  (Id,  §  810),  and  must  be  approved  by  the  judge  L>efore 
whom  the  proceeding  is  taken,  and  such  approval  must  be  indorsed 
upon  the  bond  {Id.  §  812).  The  receiver  need  not  join  in  the  bond 
(Id.  S  811.) 

Tn  Morgan  «.  Potter  (17  Hun,  403),  it  was  held  that  none  but  the 
judgment  debtor  could  take  advantiige  of  the  fact  that  the  bond 
lacked  a  seal.  See  also  Underwood  v,  Sut cliff,  10  Hun,  453. 

Removing  receiver.  The  court,  or  the  judge  who  made  the  order 
appointing  the  receiver,  or  his  successor  in  office,  may  at  any  time 
remove  the  receiver  {Code  of  Civil  Procedure,  §  715);  but  before  the 
court  can  entertain  a  motion  for  the  removal  of  a  receiver  due  notice 
in  writing  must  be  given  of  the  motion,  setting  forth  the  grounds 
upon  which  the  removal  is  souj^ht.  High  on  Beeeivers^  §  824; 
Campbell  v,  Spratt,  5  li.  F.  Weekly  Dig.  25;  Brunsv.  Stewart  Manfg 
Co.,  31  Hun,  195. 

An  order  removing  a  receiver  on  the  ground  that  his  appointment 
was  collusive  is  discretionary  and  not  appealable  to  the  court  of  ap- 
peals.    Connolly  f>.  Kretz,  78  If.  F.  620. 

A  motion  to  set  aside  an  order  appointing  a  receiver  in  place  of 
one  resigned  is  properly  made  to  the  court.  Lippincott  v,  Westry, 
6  N.  F.  Cic.  Pro.  74. 
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Effect  of  appoiutnieiit  on  proceed iiigi).  The  appointDicnt  oi  u 
receiver  after  the  cxamiimiioD  has  contiiiucHl  for  :i  time  does  not  per 
se  tiperute  as  a  discontiiiuuncc;  of  tho  pr<»ci'cdings.  People  €X  reL 
Fitch  V.  Mead,  29  Uow.  Pr.  300.  The  juilge  does  not  by  the  ap- 
l)oiutmeDt  of  u  receiver  lose  jurisdiction  of  the  judgment  debtor  nor 
the  authority  to  punisli  \\  contempt  on  the  part  of  such  debtor  in  re- 
fusing to  answer  on  further  ex»uniniitioa  (ld.)\  and  where  the  debtor 
fails  to. appear,  on  a  day  he  is  ordered  to  do  so,  a  receiver  may  at  that 
time  be  appointed  and  tjie  debtor  also  punished  for  coutt.mpt. 
Sickels  V.  Hanley,  4  Alib,  K  C.  2:]!. 

Where  an  order  is  issued  restraining  a  third  person  from  disposing 
of  pro|>erty  in  his  possession  belonging  to  tije  judgment  debtor 
'*  until  further  order  in  the  premises,"  an  order  appointing  a  receiver 
is  such  further  order;  it  is  the  final  order  in  the  proceedings,  und  any 
restiaiut  thereafter  desired  should  be  inserted  in  that  order.  Court 
of  Appeals,  April  1878,  People  ex  rd.  Morris  ©.  Rindall,  73  N,  F.  416. 


McBLANE  AS  Assignek,  etc.,  v.  SPEELMaN. 

Supreme  Court,  Yates  County  Circuit,  June,  1884. 

§§  GA5.et  seq.,  682. 

Attachment. — Questioning  talidity  in  coll/ileral  action, — Assignment  for 
benefit  of  creditors. —  Wken  complete. 

The  provisions  of  section  two  of  the  general  assignment  act  of  1877, 
requiring  an  assignment  for  the  benefit  of  creditors  to  be  recorded 
is  mandatory,  and  title  to  the  assigned  property  does  not  pass  to  the 
assignee  pntil  it  is  recorded. 

The  sufficiency  of  the  affidavits  on  which  an  attachment  is  issued  is 
not  a  jurisdictional  one  to  be  raised  to  a  collateral  action. 

Rennie  v.  Bean  (24  Hun,  126) ;  Smith  «.  Boyd  (18  N.  Y.  WetJcly  Dig. 
461),  followed. 

{Decide  June^  1884.) 

Motion  to  dismiss  the  complaint  in  an  action  to  re- 
cover for  personal  property  seized  under  an  attach- 
ment. 

Vol.  VL— 26 
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The  plaintiff,  as  assignee  for  the  benefit  of  creditors 
brought  this  action  to  recover  the  value  of  certain  per- 
sonal property  seized  under  an  attachment  issued 
against  the  property  of  his  assignor  intermediate  the 
execution  and  acknowledgment  of  the  assignment. 

At  the  close  of  the  case  the  defendant  made  this 
motion . 


jB.  11.  Siearriy  for  defendant  and  motion* 

Chapter  348,  Laws  of  1860,  and  chapter  466,  of  Laws 
1877,  are  mandatory,  regarding  the  requisites  of  an  as- 
signment, and  no  title  to  the  assigned  property  passes 
to  the  assignee  until  the  initial  or  essential  require- 
ments of  the  statute  are  complied  with.  One  of  these- 
initial  and  essential  requirements  is  the  recording. 
Rennie  v.  Bean,  24  IJu7i,  128;  Smith  v.  Boyd,  18  A\  Y. 
Weekly  Dig,  461;  Button  ?j.  Lorentz,  45  N,  Y.  510; 
Hardman  v,  Bowen,  39  Id.  196  ;  distinguished  82  Id. 
496 ;  Jarland  v.  Rathbone,  39  Id.  369  ;  Royer  Wheel 
Company  v.  Fielding,  31  Hun^  274  ;  Lowery  t;.  Clinton, 
19  N.  Y.  Weekly  Dig.  191;  Fairchild^?.  Gwynne,  16  Ahh. 
Ft.  23 :  Cook  o.  Kelly,  14  Id.  466  ;  Keilly  on  Assign- 
meiits^  18-24,  118-121, 132  ;  Burrill  on  Assignment^  20, 
21,  40. 

It  has  been  held  that  section  682,  of  the  Code  of 
Civil  Procedure  does  not  limit  persons  who  have  ac- 
quired subsequent  liens  upon  or  interest  in  attached 
property,  to  move  to  set  aside  attachment,  but  includes 
one  who  claims  under  a  voluntary  transfer:  Trow's 
Printing  Co.  v.  Hart,  85  N.  Y.  500. 

A  receiver  of  an  insolvent  national  bank  appointed 
after  the  issuing  of  an  attachment  against  it,  may, 
under  tlie  Code  of  Civil  Procedure  section  682,  move 
to  vacate  an  attachment  without  being  a  party  to  the 
action.  National  Shoe  &  Leather  Bank  v.  Mechanics' 
National  Bank,  89  JV.  Y.  440 ;  Jacobs  v,  Hogan,  85  Id. 
243.     Even  when   there  was  an  irregularity  in  the 
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judgment  upon  which  the  motion  to  vacate  the 
attachment  was  made,  the  court  held  the  judgment 
suflBcient  to  confer  jurisdiction  until  set  aside.  Stu- 
ben  Co.  Bank  v.  Alberger,  78  N.  Y,  252.  After  the 
proceeds  had  been  applied,  j^laintiff  and  the  assignors 
are  too  late  to  move  to  vacate  or  modify  {Code  Civil 
Pro.  §  682).  The  reading  of  this  section  would  seem  to 
be  all  sufficient,  but  even  this  section  has  been  con- 
strued in  cases  other  than  those  already  cited.  Vide^ 
Woodmansee  v.  Rogers,  82  N.  Y.  88  ;  Parsons  v. 
Sprague,  3  N.  Y.  Civ.  Pro.  390 ;  Market  Nat.  Bank  v. 
Pacilic  Nat.  Bank,  30  IJuTii  50. 

The  attachment  stands,  whether  good  or  bad  origin- 
ally, and  cannot  now  be  disturbed  in  that  proceeding 
or  in  this.  Denman  v.  McGruire,  17  JV,  Y,  Weekly 
Dig.  504,  and  cases  cited  ;  Stevens  v.  Middleton,  14  Id. 
126.  An  attachment  may  be  amended  and  in  this  way 
existing  defects  cured.  Kibbe  v.  Wetmore,  31  Hun, 
424. 

The  judgmemt  may  be  proven  to  show  that  plaintiflTs 
claim,  in  the  attachment  proceeding,  is  a  valid  and 
existing  claim.  Rinchey  i;.  Stryker,  28  N,  Y.  45  ;  Coffin 
V.  Stitt,  19  N.  Y  Weekli/Dig.  22,  23  ;  Cribbinsv.  Freer, 
93  N.  Y.  93  ;  Shoemaker  v.  Spencer,  54  Id.  366  ;  Carr 
».  Van  Hoesen,  26  Iluri^  316.  Should  it  be  held  that 
plaintiflf  can  raise  that  question  collaterally  in  this  ac- 
tion, then  it  is  urged  that  the  county  judge  had  juris- 
diction to  issued  the  warrant.  Conkling  o.  Dutcher,  6 
Bow.  Pr.  386 ;  Kissock  v.  Grant,  34  Barb.  144. 

The  granting  of  the  attachment  is  greatly>a  matter 
of  discretion,  and  if  granted  upon  any  facts  at  all  it 
should  not  be  disturbed.  Ruppert  v.  Haag,  1  JY.  Y.  Civ. 
Pro.  411 ;  Allen  v.  Meyer,  73  N.  F.  1 ;  Van  Alstine  v. 
Errwine,  II  Id.  340  ;  Lamkin  o.  Douglas,  27  j&^j^ti,  517; 
Crandall  v.  McKay,  6  Id.  483. 

The  answer  in  this  case  sets  up  the  attachment,  and 
acts  done  by  virtue  of  it  as  a  justification,  and  the 
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defense  is  a  good  one.  Day  v.  Beach,  87  JV.  Y,  57; 
Jacob  V,  Hogan,  85  Id,  243 ;  Rinohey  r.  Slryker,  28  Id. 
45 ;  Hall  v.  Stryker,  27  Id.  596  ;  Hull  u  Hunger,  5  Lans. 
102 ;  Miller  v.  Adams,  7  Id.  184 ;  Brown  v.  King,  11 
Huri,  250;  aff'cl,  75  N.  Y.  009;  Savacool  v.  Bough  ton, 
5  Wend.  170;  McGuire  v.  Herrick,  5  Id.  240;  Peo- 
ple V.  Warren,  5  Hill,  440. 

J.  E.  Bean^  for  plaintilT,  opposed. 

Angle,  J. — By  section  1  of  the  assignment  act  of 
1800  (Laws  of  1860,  p.  594),  it  is  enacted  that  assign- 
ments shall  be  in  writing,  shall  be  acknowledged  and 
the  certificate  of  acknowledgment  indorsed  thereon 
before  delivery  to  the  assignee.  Section  2  providing 
for  the  inventories,  or  schedules,  and  their  verification  ; 
section  3  for  the  giving  of  a  bond  by  the  assignee ;  sec- 
tion 4  for  an  accounting  ;  section  5  for  compelling  an 
assignee  to  perform  decrees  and  orders;  and  section  6, 
requiring  an  assignment  to  be  recorded,  appear  to 
have  been  regarded  as  directory  only. 

Chapter  466,  Laws  of  1877,  p.  543,  repeals  §  28  of 
the  above  act  of  1860,  and  makes  a  more  detailed 
system.  It  is  entitled  "  An  act  In  relation  to  the  assign- 
menrs  of  the  estate  of  debtors  for  the  benefit  of  credit- 
ors." Section  1  simply  provides  that  the  act  ma}'^  be 
cited  as  the  general  assignment  act  of  1877.  Section  2 
enacrts  that  assignments  shall  be  in  writing,  shall  be 
duly  acknowledged,  and  shall  be  recorded  in  thecounty 
clei  k\s  office  of  the  county  where  the  debtor  resided  or 
c:u lied  on  business  at  the  date  of  the  assignment: 

Another  sentence  in  the  same  section  provides  that 
when  real  property  is  assigned  which  is  situate  in 
another  county  than  the  one  in  which  the  original 
assignment  is  required  to  be  recorded,  a  certified  copy 
of  such  assignment  shall  be  filed  and  recorded  in  the 
county  where  such  property  is  situated. 
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The  concluding  sentence  of  the  section  declares 
that  the  assent  of  the  assignee,  subscribed  and  ac- 
knowledged by  him,  shall  appear  in  writing,  em- 
braced in,  or  at  the  end  of,  or  indorsed  upon  the  as- 
signment, before  the  same  is  recorded,  and  if  separate 
from  the  assignment,  shall  be  duly  acknowledged. 

The  attachment  under  which  the  defendant  levied 
upon  the  property,  was  issued  intermediate  to  the 
writing  and  acknowledgment  of  the  assignment,  and 
the  question  is  presented  whether  the  recording  of 
the  assignment  is  requisite  to  give  title  to  the  assignee 
in  a  case  where  he  has  taken  actual  possession  before 
it  is  recorded  ?  All  the  provisions  in  section  2  are  cer- 
tainly not  prerequisites  to  the  assignment  becoming 
effective,  especially  the  one  requiring  a  certified  copy 
to  be  filed  and  recorded  in  another  county  when  there 
is  real  estate  situate  in  such  county.  But  for  this 
statute  the  assignment  would  have  been  sufficient 
without  recording  or  acknowledgment  by  the  assignor. 
One  author  appears  to  have  been  of  the  opinion  that 
under  the  act  of  1860,  the  title  passed  to  the  assignee 
from  the  date  of  the  recording  {Keilly  on  Assign- 
ment^  118-121).  The  opinion  of  the  general  term  in 
Rennie  ©.  Bean,  24  Ilun^  126,  is  directly  to  the  point 
that  the  provision  in  regard  to  recording  is  manda- 
tory, and  compliance  with  it  is  requisite  to  a  valid 
assignment.  And  such,  too,  seems  to  have  been  the 
opinion  of  the  New  York  common  pleas  in  Smith  v, 
Boyd,  18  N.  Y.  Weekly  Dig.  461,  462,  and  my  de- 
cision in  the  present  case  must  conform  to  such 
opinions.  The  counsel  for  the  plaintiff,  however,  in- 
sists that  the  affidavit  on  which  the  warrant  of  attach- 
ment was  issued  was  not  sufficient  to  give  jurisdiction 
tt)  the  officer  who  issued  it.  The  affidavit  is  defective, 
and  would  not  for  a  moment  stand  against  a  motion 
made  at  the  proper  time  to  set  the  attachment  aside  ; 
but  the  sufficiency  of  the  affidavit  on  which  the  attach- 
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ment  is  issued  is  not  a  jurisdictional  question  to  be 
raised  in  a  collateral  action  (Matter  of  Griswold,  13 
Barb,  412  ;  Oarr  v.  Van  Hoesen,  26  JB^un,  316).  I  am, 
the;refore,  unable  to  concur  with  plaintiff's  counsel  as 
to  his  right  here  to  raise  the  question  on  the  affidavit. 
Defendant  must  have  judgment  in  his  favor. 


REIS   ET   AL.,   Respondents,   v.   RHODE  et    al., 
Appellants. 

Supreme   Court,   Fourth    Department,   General 
Term,  June,  1884. 

§§  603,  et  seg.,  1948,  et  seq. 

Injunction. — Power  of  court  to  grants  restraining  interference  vsith  acting 
trustees  of  religious  corporation  by  rival  claimants  of  the 
office,  —  When  granted.  —  Deto'm ination  of  titles  of 
claimants  to  office  of  trustees  of  religious 
corporations. — Prima  fade  evi- 
dence of  election. 

The  title  of  rival  claimants  to  the  office  of  trustee  of  a  religious  cor- 
poration cannot  be  determined  in  an  equitable  action  brought  by 
one  claimant  or  set  of  claimants  against  another  claimant  or  set  of 
claimants ;[*]  the  remedy  is  by  an  action  brought  by  the  attorney 
general  in  the  name  of  the  people. [*] 

The  supreme  court  has  jurisdiction  to  restrain  those  claiming  to  be 
the  trustees  of  a  religious  corporation  out  of  possession, — in  an 
action  brought  by  rival  claimants  to  the  office  in  possession, — from 
interfering  with  the  property,  records  and  seals  of  the  corporation 
in  the  possession  of  acting  trustees,  until  the  claimants  out  of  pos- 
session establish  their  title  to  the  trusteeship  in  an  action  brought 
for  that  purpose.  ["] 

A  certificate  of  the  election  of  trustees  of  a  religious  corporation  is 
not  prima  facie  evidence  of  thejir  election  unless  it  is  signed  by  both 
of  the  officers  who  presided  at  the  election.  [*] 

Where  persons  claiming  to  have  been  elected  and  acting  as  trustees 
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of  a  religious  corporation  are  recoj»nized  as  sucli  by  the  religious 
organization  and  by  a  majority  of  those  in  office  at  the  time  of  the 
election,  rival  claimants  to  the  office,  not  having  statutory  evi- 
dincc  of  their  elect i.)n,  should  be  enjoined  from  interfering  with 
them  until  tl)c  determination  of  their  legal  rights  in  the  proper 
forum.  [*,3J 

People  V.  Mattier  {2  Abh.  K  S.  289);[«]  People  v.  Conkling  (5  ITun, 
452)  ;['^]  Micklesi.  Rochester  City  B:ink  (11  Paif/By  118);[']  Tap- 
pan  V.  Gray  (3  Kdtc,  Oh.  452):['J  Mayor  v.  Conover  (5  A/^b.  Pr, 
171);['J  Mott  I?.  Connally  (50  Barb.  61Q)\[']  Coulter  t>.  Murray  (15 
Abb.  N.  8.  129);[''J  Morris  v.  VThelan  (11  Ahb.  N.  C.  64;  S.  C,  64 
How.  Pr.  109);[']  Palmer  v.  Foley  (14  How.  Pr.  308);[']  distin- 
guished. Johnson  c.  Jones  (23  N.J.  Eq.  216);[*]  Featherstone  v. 
Cook  {L.  i?.  16  Eq.  298);["]  Lutheran  Ev.  Ch.  ©.  Gristgan  (34 
Wuc.  828);[»J  Ewing  v.  Thompson  (43  Pa.  St,  372);['oj  followed. 

{Decided  October,  1884.) 

Appeal  from  order  Onondnga  special  term  denying 
motion  to  vacate  injunction  wliich  restrained  the  de- 
fendants nntil  the  further  order  of  the  court  from  in 
any  way  interfering  with  the  plaintiffs  in  the  use, 
enjoyment  and  possession  of  the  chuich  edifice  or 
interfering  with  the  individual  plaintiff  in  acting  as 
trustees,  and  also  restraining  defendants  from  acting 
as  trustees. 

This  action  was  brought  by  Herman  Reis,  Jr.,  and 
others  claiming  to  be  trustees  of  the  Evangelical 
Lutheran  Church  of  St.  John,  to  obtain  an  injunction, 
restraining  the  defendants,  who  also  claim  to  be  trus- 
tees of  said  church,  from  interfering  with  their  posses- 
sion and  use  of  the  church  property,  and  from  acting 
as  trustees.  The  church  was  made  a  party  plaintiff. 
Further  facts  are  stated  in  the  opinion. 

Ooodelle  &  NotingJiamy  for  defendants-appellants. 
Lewis  Marshall^  for  plaintiffs-respondents. 
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Mkuwix,  J. — The  number  of  the  trustees  of  the  cor- 
poration i)lainiilf  was  seven.  Prior  to  Deceml)er  18, 
1883,  the  offices  of  four  of  them  had  been  judicialiy 
declared  vacant.  The  office  of  one  moi^e  ex[)ired  Jan- 
uary 1,  1884.  For  tlie.  puri)oses  of  tilling  these  va- 
cancies existing  and  to  exist,  an  election  was  in  prop- 
er form  called  for  December,  18,  18813.  Two  eldei-s 
were  chosen  as  presiding  officers,  and  they  under  the 
statute  were  the  i)ersons  to  certify  as  to  the  result  of 
the  election.  The  defendants  claim  they  were  elected, 
and  one  of  the  presiding  officers  so  certifies. 

The  i>laintilfs,  Reis,  Korb,  Wigand  and  Schwartz, 
claim  that  they  and  one  Oswald  were  elected,  and 
one  of  the  presiding  officers  eo  certifies. 

Under  the  statute*  both  presiding  officers  must  join 
in  the  certificate  in  order  to  furnish  to  the  party  the 
prima  facie  evidence  of  elecftion  that  the  statute 
provides  for.  So  that  in  the  present  case  neither  party 
has  the  statutory  evidence  of  election. 

The  defendants  base  their  claim  upon  the  fact  that 
they  were  orally  declared  elected.  Still  the  force  of 
such  declaration,  if  thei'e  was  one,  dei>ends  upon  the 
surrounding  circumstances,  about  which  there  is  a  dis- 
pute, and  it  is  not  what  the  statute  makes  pr/i»a  yae/e 
evidence. 

Both  sides  concede  that  the  question  as  to  who  in 
fact  were  elected  cannot  be  tried  in  this  action.  That 
being  so,  will  this  court  by  injunction  control  the 
possession  \ 

Of  the  three  in  office  at  the  date  of  the  election  one 
was  the  plaintiff  Reis,  whose  term  expired  on  Jan- 
uary 1,  1884,  and  who  claims  to  have  been  re-elected 
and  who  would  hold  over  in  case  there  was  no  elec- 
tion. Of  the  other  two,  one  sides  with  the  plaintiff, 
and  the  other  with  the  defendant.     The  pastor  of  the 

'■'Laws  of  1818,  chap.  60,  §§  8,6. 
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society,  the  vestrymen,  and  one  of  two  elders  recog- 
nize the  plaintiff  as  properly  elected.  So  that  it  is  to 
be  assumed  that  the  religious  organization  sides  with 
the  plaintiffs.  The  question  tlien  would  be  whether, 
in  the  absence  of  the  statutory  evidence  of  elec- 
[*]  tion,  that  party  which  is  recognized  by  the  relig- 
ious organization  and  by  the  majority  of  those  in 
office  at  the  time  of  the  election  should  not  also  be  re- 
cognized by  the  courts  until  the  determination  of  the 
legal  right  in  the  proper  fornm. 

Were  the  election  entirely  invalid,  or  had  there 
been  no  election  at  all,  the  control  by  the  trustees 
then  in  office  would  have  been  substantially  as  the 
plaintiffs  now  desire  it  to  be..  The  main  object  of  a 
religious  corporation  is  the  religious  culture  of  the  so- 
ciety connected  with  it ;  and  that  will  be  better  sub- 
served by  harmony  between  the  religious  and  temporal 
organization. 

This  seems  to  be  a  case  calling  for  equitable  inter- 
ference (2  IJif/h  on  Injunction^  §  315  ;  Kerr  v.  Trego, 
47  Pa.  8L   292-296;  Lutheran  Ev.  Ch.  v.  Gristgan,  34 
Wise.  328,  3;J6) ;  not  on  the  ground,  as  stated  in  the  in- 
junction order,  that  the  individual  plaintiffs  were 
[']     duly  elected,  but  on  the-  ground  that  they  were 
recognized  by  the  authorities  then  existing — tem- 
poral and  spiritual — and  should  not  be  interfered  with 
by   those  not  having  statutory  evidence  of  election, 
and  not  having  their  right  established  at  law.    As  was 
said  in   Kerr  v.  Trego,  the  confusion  that  would  be 
caused  by  two  opposite  parties  pretending  to  act  as 
the  society  should  be  stayed. 

It  follows  that  the  order  appealed  from  should  be 
affirmed. 

FoLLETT,  J. — [Concurring.] — The  title  of  rival 
claimants  to  the  office  of  trustee  of  a  religious  corpor- 
ation cannot  be  determined  in  an  equitable  action 
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[*]  brought  by  one  claimant  or  set  of  claimants 
a<;ainst  another  claimant  or  set  of  claimants. 
Tlie  remedy  is  by  an  action  brought  by  the  attorney 
general  in  the  name  of  the  people  {Code  Civ.  Pro. 
§§  1948-19:>0,  1984 ;  llartt  v.  Harvey,  32  Barb.  55  ;  The 
North  Baptist  Cliurch  v.  Parker,  36  Id.  171).  Such  is 
the  rule  in  respect  to  all  contested  corporate  elections 
except  as  it  is  otherwise  provided  by  statute  (People 
V.  A.  &  S.  R.  R.  Co.,  57  ]V.  Y.  IGl,  171,  172.) 

This  action  was  not  brought  to  determine  the  title 
of  tlie  rival  claimants  to  the  trusteeships,  but  to  restrain 
the  defendants  who  are  out  of  possession  from  forcibly 
divesiing  the  plaintiffs  of  their  possession  of  the  proj*- 
erty  and  records  of  the  corporation.  No  case  has  been 
cited  in  which  the  courts  of  this  State  have  determined 
whether  an  injunction  may  be  issued  for  this  purpose. 
People  V.  Mattier  (2  Abb.  N.  S,  289),  and  People  v. 
n  Conkling  (5  Iliin,  452),  relied  upon  by  the  defend- 
ants, hold  that  trustees  de  facto  of  corporations 
will  not  be  restrained  from  continuing  to  act  as  trustees 
during  the  pendency  of  actions  to  try  their  title  to  the 
trusteeships.  People??.  Matheraroseoutof  a  contest  for 
the  control  of  the  New  York  State  Inebriate  Asylum, 
and  People  v.  Conkling  arose  out  of  a  contest  over  the 
contrcd  of  a  savings  bank.  Mickles  "o.  Rochester 
n  City  Bank  (11  Pa//;^,  118),  hv^lds  that  acting  trustees 
of  a  manufacturing  corporation  will  not  be  re- 
strained from  acting  because  the  validity  of  their  elec- 
tion is  questioned  in  a  suit  by  a  stockholder  to  wind  up 
the  corporation,  especially  when  it  is  not  alleged  that 
the  trustees  are  irresponsible,  or  that  they  are  wasting 
the  property  of  the  corporation. 

The  rule  that  acting  trustees  will  not  be  restrained 
from  continuing  to  act  at  the  suit  of  rival  claimants 
out  of  possession,  affords  no  support  to  the  defendants' 
contention  that  the  court  is  without  power  to  restrain 
claimants  out  of  possession  from  interfering  with  the 
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property  of  the  corporation  in  the  possession  of  acting 
claimants. 

Tappan  v.  Gray,  3  JEJdio.  Oh.  452;  rev'd  9 
n  Paige,  507  ;  aff'd  7  Hill,  259  ;  Mayor  ^,  Conover, 
5  Abb.  Ft.  171;  Mott  v.  Connally,  50  Barb.  516  ; 
Coulter  V,  Murray,  15  Abb.  iV.  S.  129 ;  Morris  v.  Whe- 
'  Ian,  11  Abb.  N.  C.  64  ;  S.  C,  64  How.  Pr.  109  ;  and  Pal- 
mer V.  Foley,  44  How.  Pr.  808;  aff'd,  36  N.  Y.  Super. 
(4  J.  &  S.)  14  ;  S.  C,  45  How.  Pr.  110,  all  arose  out  of 
contest,  for  municipal  offices,  and,  with  the  exception 
of  Palmer  v.  Foley,  all  hold  that  claimants  of  munici- 
pal offices  will  not,  in  suits  brought  by  rival  claimants, 
be  enjoined  from  acting.  Thesfe  cases  have  little  bear- 
ing upon  the  question  now  presented. 

The  policy  of  this  State  has  been  not  to  permit  cit- 
izens to  control  the  actions  of  public  officers  by  suits 
brought  in  their  own  name  or  interest,  except  pursu- 
ant to  enabling  statutes.  Religious  corporations  are 
in  no  sense  governmental,  and  cannot  be,  under  our 
constitution.  Such  corporations  consist  of  their  mem- 
bers who  own  and,  through  their  trustees,  control  the 
proporty  (Robertson  v.  Bullions,  11  if.  T.  243 ;  Gram 
V.  Prussia,  &g.  Society,  36  Id.  161). 

The  chief  distinction  between  such  corporations 
and  business  corporations  is  that  there  are  no  stock- 
holders, and  that  they  are  organized  not  for  profit  but 
for  the  improvement  of  society.  They  are  subject  to 
the  control  of  their  members  like  private  corporations. 

In  New  Jersey,  where  it  is  held,  as  in  this  State, 
that  a  court  of  equity  is  without  jurisdiction  to 
["]  determine  the  rights  of  rival  claimants  to  offices 
in  corporations,  it  was  said  (Johnson  v.  Jones,  23 
If.  J.  Uq.  216,  226),  *'  If  the  question  of  the  legality  of 
an  election,  or  whether  a  certain  person  holds  such  an 
office,  arises  incidentally  in  the  course  of  a  suit  of 
which  equity  has  jurisdiction,  that  court  will  inquire 
into  and  decide  it  as  it  would  any  other  question  of 
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law  or  fact  that  arises  in  the  cause.  But  the  decision 
is  only  for  the  purpose  of  tlie  suit ;  it  does  not  settle 
the  right  of  the  office  or  vacate  it  if  the  party  ie  iu 
actual  possession." 

The  case  last  cited  was  brouglit  by  a  railroad  cor- 
poration and  several  of  its  directors  to  restrain  persons 
claiming  to  be  directors  from  interfering  with  the 
property  of  the  corporation,  in  which  an  injunction  was 
granted  and  sustained. 

In  Featherstone  v.  Cooke  {L.  li.  16  Bq.  298),  it  was 
held  that  the  existence  of  disputes  between  meni- 
[•]     bersof  the  governing  body  of  a  (H>mi)any,  prevent- 
ing i(s  affairs  from  being  carried  on  proi)erIy,  is  a 
sufficient  ground  for  an  injunction  restraining  directors 
out  of  possession  from  interfering  with  the  pro[)erty  of 
the  corporation  in  the  possession  of  acting  directors. 
In  Lutheran  Evangelical  Church  v,    Gristgan   (34 
Wise,  328),  this  question  is  fully  discussed,  and  it 
["]    is  held  that  an  action  in  equity  to  restrain  the 
actions  of  claimants  to  trusteeships  whose  title  to 
office  is  contested  may  be  maintained. 

In  Ewing  v.  Thompson  (43  Pa.  SL  372,  379),  an 
["]  injunction  restraining  a  claimant  of  the  office  of 
sheriff  who  was  out  of  possession,  from  interfering 
with  a  claimant  of  the  office,  who  was  in  j^ossession, 
was  granted  and  sustained,  pending  the  determination 
of  an  action  at  law  to  determine  who  was  legally  elect- 
ed. In  Kerr  v.  Trego  (47  Pa.  SI.  292),  the  doctrine  of 
the  last  case  was  again  asserted.  It  was  said,  "If  a 
private  partnership  or  corporation  were  to  fall  into  a 
similar  confusion,  affecting  all  its  members  and  all  its 
creditors,  we  can  think  of  no  better  remedy  than  this 
(an  injunction)  for  staying  the  confusion  that  would 
be  caused  by  two  opposite  parties  pretending  to  act  as 
the  society.  It  is  the  very  remedy  usually  adopted 
when  churches  divide  into  parties,  and  we  applied  it 
in  three  such  cases  in  the  last  year.    Therein  we  de- 
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cided  directly  on  rights  of  property,  because  that 
became  the  aim  of  dispute.  Here  we  must  decide  on 
the  right  to  public  functions,  because  that  is  here  for 
the  purpose  of  the  dispute.  The  main  question  in  all 
such  cases  is  regularity  of  organization,  and  the  right 
to  functions  and  property  is  a  mere  consequence  of 
this.  May  one  of  tlie  conflicting  bodies  or  the  mem- 
bers of  it  maintain  this  action  (an  equitable  one  for  an 
injunction)  against  the  other?  We  think  they  may. 
This  could  not  be  doubted  in  relation  to  private  cor- 
porations and  partneiships.  But  it  is  argued  that  in 
relation  to  public  corporations  the  attorney  general 
alone  can  tile  such  a  bill.  We  do  not  think  so.  It  is 
right  for  those  to  whom  public  functions  are  intrusted, 
to  see  that  they  are  not  usurped  by  others.  Either  of 
these  bodies  has  the  right  to  demand  of  the  courts 
that  it  and  the  interests  of  the  public  alleged  to  be 
committed  to  it  shall  be  protected  against  the  usurpa-  ' 
tion  of  others"  (47  Pa,  296). 

The  Pennsylvania  cases  go  further  than  the  cases 
in  this  State  in  asserting  the  jurisdiction  of  a  court  of 
equity,  and  much  further  than  is  necessary  to  sustain 
the  jurisdiction  of  this  court  over  this  case. 

The  case  last  cited  distinctly  asserts  the  jurisdiction 
of  a  court  of  equity  to  control  the  action  of  contend- 
ing trustees  of  churches  and  private  corporations. 

A  legal  action  in  a  court  of  law  is  the  appropriate 
mode  of  determining  the  right  of  possession  or  title 
of  rival  claimants  to  real  property  ;  but  when  a  claim- 
ant out  of  possession  threatens  waste,  or  an  irreparable 
injury,  a  claimant  in  possession  may  maintain  an  ac- 
tion to  restrain,  and  in  such  and  like  cases  the  right  of 
possession  or  title  may  be  determined  in  so  far  as  it 
may  be  necessary  to  determine  the  action. 

If  this  court  has  not  jurisdiction  of  such  an  action 
with  the  power  of  restraint,  the  seal,  records,  tempor- 
alities and  franchises  of  such  corporations  are  exposed 
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to  the  hazards  incident  to  frequent  and  perhaps  violent 
changes  in  possession  ;  the  control  finally  resting  with 
the  claimants  possessing  the  most  temerity,  physical 
force  and  jjertinacity,  and  thus  exposing  to  destruc- 
tion, by  the  feuds  of  contending  claimants,  the  rights 
of  individual  corporators  and  every  interest  which  the 
cor[)oracion  was  organized  to  promote,  besides  engen- 
dering a  multiplicity  of  suits. 

We  think  this  court  has  jurisdiction  to  restrain 
the  claimants  of  trusteeships  out  of  possession  (in 
["]  an  action  brought  by  a  religious  corporation  and 
the  trustees  in  possession)  Irom  interfering  with 
the  property,  records  and  seal  of  the  corporation  in 
the  possession  of  acting  trustees  until  the  claimants 
out  of  possession  establish  their  title  to  the  trusteeship 
in  an  action  brought  for  that  purpose.  To  this  extent 
the  injunction  in  this  case  should  be  sustained. 

Hardin,  P.  J.,  concurred. 


FEELY,  Respondent,  v,  THE  MANHATTAN  RAIL- 
WAY COMPANY,  Impleaded,  etc.,  Appellants. 

SuPERiou  Court  of  the  City  of  New  York,  Gen- 
eral Term,  December,  1884. 

§531. 

Bill  of  particulars. — Instance  of  case  in  which  ordered. 

Where,  in  an  action  against  an  eU^vated  railroad  company  for  damages 
to  real  property  of  the  plaintiff  by  the  construction,  maintenance 
and  operation  of  the  road,  thoanswerallcgedasadefen.se,  **that 
the  plaintiff  is  barred  by  his  own  negligence,  acquiescence  and  the 
lapse  of  time  from  maintaining  this  action,"— £feZrf,  on  appeal  that 
an  order  requiring  the  defendant  to  furnish  a  bill  of  particulars  of 
this  defense  should  be  affirmed. 

{Decided  Decembej'  1,  1884.) 
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Appeal  from  order  requiring  defendaat  to  serve 
bill  of  particulars. 

This  action  was  brought  against  the  Manhattan 
Railway  Company  as  lessee  and  the  Metropolitan  Ele- 
vated Railway  Company  as  owner  of  the  Second  Ave- 
nue Elevated  Railroad  in  the  city  of  New  York,  by  one 
owning  real  property  fronting  upon  Division  street 
in  said  city,  for  damages  to  such  property,  and  its 
easements,  by  the  defendant's  construction,  maintain- 
ance  and  operation  of  their  elevated  railway  through 
said  street.  The  answer  of  the  Manhattan  Railway 
Company  contained  the  following  defense,  with  others: 
''And  for  a  tenth  defense  this  defendant  alleges  :  that 
this  plaintiff  is  barred  by  his  own  negligence,  acquies- 
cence and  the  lapse  of  time,  from  maintaining  this 
action." 

The  plaintiff  moved  for  a  bill  of  particulars  of  this 
defense  on  an  affidavit,  the  material  part  of  which  was 
as  follows  :  ''  I  know  of  no  acts  or  omissions  whereby 
I  have  manifested  any  acquiescence  in  or  been  guilty 
of  any  negligence  in  regard  to  the  construction  and 
operation  of  the  defendant's  railway  in  Division  street, 
or  whereby  I  am  barred  from  maintaining  this  action  ; 
and  I  am  advised  by  my  said  counsel  and  I  verily 
believe  that  I  shall  be  greatly  embarrassed  and  im- 
peded upon  the  trial  of  this  action  unless  I  am  fully 
informed  of  the  acts  and  omissions  referred  to  in  the 
allegations  in  the  tenth  defense  in  the  answer  of  said 
defendant  as  barring  me  from  maintaining  this  action 
by  my  own  negligence,  acquiescence  and  the  lapse  of 
time."  A  bill  of  particulars  was  ordered  by  Judge 
Truax,  and  the  defendant  appealed. 

William  A.  Dfxer,  for  defendant-appellant. 
The  aflBdavit  is  insuflScient.  Orvis  v.  Dana,  1  Abb.  N, 
C.  268.    This  is  a  fishing  expedition.    Higginbotham  v. 
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Green,  25  liun^  216  ;  Gee  v,  Cliase  Manufacturing  Co., 
12  Id.  680  ;  Work  v.  Fair,  5  lioht.  694.  A  general  aver- 
ment of  negligence  is  sufficient.  Oldfield  v.  N.  Y.  C. 
&  H.  R.  R.  Co.,  14  N.  Y.  310;  Knowlton  t;.  Western 
R.  R.  Co.,  16  Id,  444. 

Roger  Foster^  for  the  plaintiff-respondent, — Cited  : 
Dwight  V.  Germania  Life  Ins.  Co.,  84  N.  7.  473 ;  Til- 
ton  0.  Beecher,  59  Id.  176  ;  People  ex  rel.  Swinburne  v. 
Nolan,  N.  Y.  Dailij  Register,  July  7,  1882  ;  Wilmour 
V.  Pravion,  13  Fed! R.  %  386. 

Pku  Curiam  (SKoawiCK,  Cli.  J.,  Van  Vorst  and 
Freedman,  JJ.)— Order  affirmed  with  costs. 


CORN  WELL,      RESPor^DENT,     v.     DICKEL     and 
ANOTHER,  Appellants. 

N.  Y.   Court  of  Common  Pleas,   General  Term, 
January,  1885. 

District  court  in  the  city  of  New  York. — Right  of  party  to  he  heard  by 
counsel  on  submission  of  case. 

While  ji  justice  may  in  liis  discretion  limit  the  time  of  a  party's  oral 
Ar:^Mimrnt  on  tlie  conclu*iion  of  a  trial  in  a  district  court  of  the  city 
(»f  Nl'W  York,  he  cannot  deprive  liim  of  that  right  altogether. 

{/hcuini  January^  18«5.) 

Ap[>ea]  from  jiulgment  rendered  by  Justice  John 
Henry  McCarthy  in  Seventh  district  court. 

Upon  tlie  trial  there  was  a  disputed  question  of  fact. 
At  the  conclusion  of  the  testimony  defendant's  coun- 
sel asked  permission  to  be  heard  upon  the  facts  and 
the  law.     The  justice  declined  to  hear  any  argument. 


CIVIL    PROCEDURE    REPORTS.  417 

Gornwell  v.  Dickcl. 

Defendant's  counsel  then  asked  permission  to  submit 
a  written  argument.  This  request  was  also  denied, 
and  judgment  given  for  the  plaintiff.  An  exception 
was  taken  to  each  of  the  rulings  ;  and  the  defendants 
appealed. 

Roger  Foster^  for  defendants-appellants. 

The  defendants  had  the  constitutional  right  to  be 
heard  by  counsel  {Constitution  of  the  State  of  New 
York,  Art.  I.  §  6 ;  Rex  v.  Chancellor,  1  Str.  667  ;  Bor- 
den V,  State,  11  Ark.  519,  669  ;  Boswell's  Lessees.  Otis, 
Q  How,  [CT.  5.]  336). 

This  right  was  denied  them.  Chapman  v,  McCor- 
oiick,  86  N.  Y,  479  ;  People  ex  rel.  Cooper  v.  Nichols, 
79  Id.  682 ;  Article  in  N.  Y.  Daily  Begister^  Dec;  15, 
1884. 

P.  Q.  JSckersoriy  for  plaintiff-respondent. 
It  is  the  invariable  practice  in  district  courts  not  to 
allow  counsel  to  sum  up,  except  in  jury  trials. 

Daly,  Ch.  J. — [Orally.] — Although  a  justice  may  in 
his  discretion  limit  the  time  of  a  party's  oral  argu- 
ment he  cannot  deprive  him  of  that  right  altogether.* 

Judgment  reserved,  and  a  new  trial  ordered.  Costs 
to  abide  the  event. 

Larremore  and  Van  Hoes  en,  JJ.,  concurred. 

*  See  case  cited  by  counsel  for  appellant,  and  Graham's  Practice  (3 
Ed.)  pp.  289,  290  ;  Elwell  tJ.  Chamberlain,  81  N.  Y.  811  ;  Hoxie  v. 
Green,  37  Hmo.  Pr.  97  ;  Murray  v.  N.  Y.  Ins.  Co.,  9  AU.  N.  G,  809; 
sustaining  this  view  of  the  subject.  Cantra^  People  v.  Cook,  8  HT,  F. 
67  (77)  ;  Baylies'  Trial  Practice,  238. 
Vol.  VI.-27 
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little,  as  receiver,  etc.,  respondent,  v.  lynch, 
Appellant. 

Supreme  Court,  First  Department,  General  Term, 
January,  1885. 

§  1019. 

Be/eree*s  report. — What  amounts  to  a  sufficient  delivery  thereof  to  prevent 
reference  being  ended  and  entitle  the  referee  to  hie  fee. 

A  referee  who,  having  his  report  ready  for  delivery,  notified  the 
attorney  for  the  successful  party  within  tlic  sixty  days  allowed  for 
its  delivery,  of  that  fact,  and  offered  to  deliver  it  upon  payment  of 
his  fees,  has  thereby  made  a  sufficient  delivery  thereof  within  the 
meaning  of  section  1019  of  the  Code  of  Civil  Pn)cedQre,  to  prevent 
the  reference  being  terminated  and  the  forfeiture  of  his  fces.[','\"J 

Little  V.  Lynch  (h  N.  T,  Cio.  Pro.  216),  reversed ;[«,  ^^j  phipps  v.  Car- 
man (23  ITun,  150;  off'd,  84  N,  T.  650),  overruled  and  distin- 
guished ;[^^•]  Waiters  i?.  Shepherd  (14  Hun,  223)  ;[\']  Cornelius  v. 
Barton  (12  iV:  Y.  Weekly  Dig.  216)  ;[»,**]  Thornton  v.  Thornton  (66 
How.  Pr.  119)  ;[*,•,»•]  Geib  v.  Topping  (83  N,  T.  46);[«J  followed. 

{Decided  January  8,  1885.) 

Appeal  from  order  vacating  aud  setting  aside  judg- 
ment entered  on  referee's  report. 

Reported  below,  5.  N.  T.  Cio.  Pro.  216.  Sufficient 
facts  are  stated  in  the  opinion. 

Abram  Kling^  for  defendant,  appellant. 

TF.  T,  B,  MUliken^  for  plaintiff-respondent. 

Brady,  J. — This  motion  appears  to  have  been 
made  and  granted  upon  the  ground  that  the  reference 
had  been  terminated  before  the  tiling  of  the  report  of 
the  referee.  It  appears  that  the  order  of  reference 
was  entered  upon  the  6th  of  April,  1881,  and  that  the 
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referee,  upon  the  18th  of  May  following,  made  his 
final  report  in  favor  of  the  defendant,  dismissing  the 
plaintiflf's  complaint,  and  offered  to  deliver  it  to  the 
defendant's  attorney  and  said  that  he  could  have  the 
same  upon  the  payment  of  his  fees ;  all  of  which  was 
done  within  sixty  days  from  the  time  of  making  the 
same.  But  the  fees  were  not  paid  by  the  attorney. 
A  similar  application  to  this  was  denied  by  the 
supreme  court  of  the  second  district  (Waters  v. 
P]  Shepherd,  14  Han,  223).  In  that  case  it  appeared 
the  referee  made  his  report  within  the  time  limited 
by  the  statute,  and  on  the  same  day  gave  notice  to  the 
attorneys  for  the  plaintiff  and  the  defendant  that  the 
report  was  ready  for  delivery.  The  report  was  not 
taken  up,  however,  until  after  the  expiration  of  sixty 
days,  when  the  defendant  served  a  notice  in  writing 
upon  the  referee  and  the  plaintiflf's  attorney,  that  she 
elected  to  end  the  reference.  The  plaintiff's  attorney, 
however,  took  the  report  from  the  referee  and  entered 
judgment  upon  it.  The  special  term  ordered  the 
judgment  to  stand  as  having  been  regularly  entered. 
The  general  term  affirmed  the  order.  It  was  held  to 
be  sufficient  to  comply  with  the  terms  of  the  statute 
that  the  report  was  made  and  the  parties  notified  of 
its  terms,  and  that  it  could  be  obtained  on  application 
to  the  referee.  That  decision  rested  upqn  section  273 
of  the  Code  then  in  force,  which  required  the  referee 
to  make  and  deliver  his  report  within  sixty  days  from 
the  time  the  action  was  finally  submitted.  The  decis- 
ion was  made  in  May,  1878. 

In  December,  1880,  the  same  department  decided  a 
similar  question  (Phipps  v.  Carman,  23  Hun,  150), 
[•]  holding,  however,  that  the  binding  force  of  Wat- 
ers V.  Shepherd  was  destroyed  by  the  Code  as  al- 
tered since  the  decision  therein  was  made,  and  the 
judgment  of  the  court  seems  to  have  rested  upon  the 
change  which  was  made  by  section  1019  of  the  Code  of 
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Civil  Procedure^  to  the  effect  that  the  report  may  be 
delivered  to  the  attorney  for  one  of  the  parties,  or 
tiled  with  the  clerk  within  sixty  days;  and  they  de- 
clared that  the  referee  would  not  have  done  his  duty 
under  the  section  unless  he  delivered  his  report  to  the 
clerk  to  be  tiled  in  case  it  was  not  taken  up  by  one  of 
the  attorneys  within  the  sixty  days.  That  case  was 
taken  to  the  court  of  appeals  and  decided  on  the  11th 
of  February,  1881.  It  was  affirmed  without  any  opin- 
ion, but  upon  the  concurrence  of  all  the  judges.* 
In  the  January  preceding,    however,   the  general 

terra  of  this  court,  in  the  third  department,  in  the 
["]    case  of  Cornelius  v.  Barton   (12  JV.   Y.    Weekly 

Dig.  216),  held  that  where  the  referee  had  made 
his  report  and  was  ready  to  deliver  it  in  the  statutory 
time,  but  held  it  for  the  payment  of  his  fees,  there  was 
a  suflScient  delivery  to  prevent  the  forfeiture  of  his 
fees  on  the  termination  of  the  reference  under  section 
1019  of  the  Code.  In  that  case  it  appeared  that  within 
a  very  few  days  after  the  cause  was  submitted,  the 
referee  notified  the  plaintiff's  attorney  that  the  report 
was  in  readiness  to  be  delivered  on  the  receipt  of  his 
fees.  The  court  seems  to  have  rested  its  judgment  in 
that  case  upon  the  decision  in  Geib  v.  Topping,  in  the 

court  of  appeals  (83  N.  Y.  46).  Subsequently  the 
[*]    case  of  Thornton  v.  Thornton  (66  How.  Pi\  119), 

was  decided  at  special  term,  namely,  in  August, 
1883,  and  it  was  held  that  where  the  referee  makes  his 
report  within  the  statutory  time  and  notities  the  attor- 
neys that  his  report  is  ready  and  at  their  disposal,  and 
also  of  the  amount  of  his  fees,  it  should  be  deemed  a 
sufficient  delivery  to  prevent  the  forfeiture  of  his  fees 
by  the  termination  of  the  reference,  under  section  1019 
of  the  Code  of  Civil  Procedure.  Justice  Haight,  in 
delivering  the  opinion,  said  he  was  aware  the  decision 

*  See  memo  ran dum  of  decision  iti  S4  iV.  F.  650. 
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of  Phipps  V.  Carman  {supra),  was  in  conflict  with  the 
conclusions  at  which  he  had  arrived,  and  that  the  case 
had  been  aflirmed  in  84  JV.  F.,  but  stated  that  he  was 
unable  to  concur  in  the  opinion  written  in  general 
term,  and  it  seems  for  the  reason  that  the  general  term 
of  another  department  had  held  the  other  way — doubt- 
less referring  to  the  case  of  Cornelius  v.  Barton  {supra). 
The  learned  Justice  also  said  that  the  court  of  appeals, 
it  was  true,  aflBrmed  the  decision  in  Phipps  v.  Carman, 
but  did  not  state  the  grounds  upon  which  the  decision 
was  based,  that  there  was  a  delay  of  two  years  in  that 
case  in  filing  the  referee's  report,  and  the  case  was 
distinguishable  from  the  one  under  consideration  by 
him. 

The  supreme   court,   in  the   second    department, 

seems  to  have  overlooked  the  provision  authorizing 
[*]    the  delivery  of  the  report  as  an  act  which  would 

prevent  the  operation  of  the  statute,  and  destroy 
the  right  of  parties  to  terminate  the  reference  by  giv- 
ing the  notice  provided  for,  and  to  have  held  that  the 
referee,  if  the  report  was  not  actually  delivered  to  one 
of  the  parties,  must  file  it  in  the  clerk's  ofl5ce.  It  is 
quite  apparent,  from  the  reading  of  the  statute,  that 
it  is  complied  with  if  he  does  deliver  the  report  as  one 
of  the  alternates  declared,  and  if  the  notification  under 
section  273  of  the  old  Code,  that  the  report  was  made 
and  ready  for  delivery,  was  a  delivery  within  the 
terms  of  that  statute,  it  certainly  is  within  the  terms 
of  section  1019  of  the  present  Code.  The  filing,  then, 
is  not  necessary,  for  the  first  alternate  is  accomplished. 
This  view  was  not,  it  would  seem,  considered  by  the 
court  of  appeals  upon  the  submission  of  Phipps  v. 
Carman,  because  no  opinion  was  delivered. 

I  think,  therefore,  in  accordance  with  several  cases, 

«ome  of  which  are  cited  by  Justice  Haight  in  his 
[•]    opinion  in   the  case   of   Thornton   v.  Thornton 

{supra)j  that  the  report  was  constractiv^ly  de- 
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livered  by  the  referee  in  this  case  prior  to  the  expira- 
tion of  the  sixty  days  and  under  the  statute,  and  that 
the  requirements  of  S'^ction  1019  of  the  Code  of  CivU 
Procedure  were  complied  with. 

The  order  appealed  from  should  be  reversed. 

Daniels,  J. — [Concurring.] — ^The  order  was  made 
upon  the  ground  that  the  referee  had  failed  to  make 
and  deliver  his  report  within  the  time  prescribed  for 
that  purpose  by  the  Code,  and  that  notice  had  been 
given  on  the  part  of  the  plaintiffs  terminating  the 
reference.  But  it  was  made  to  appear  that  the  report 
of  the  referee  was  subscribed  and  ready  to  be  delivered 
before  the  expiration  of  the  sixty  days  mentioned  in 
section  1019  of  the  Code  of  ClvAl  Procedure^  and  that 
it  was  offered  to  be  delivered  to  the  defendant's  attor- 
ney upon  the  payment  of  the  fees  of  the  referee. 
Such  an  offer  was  considered  to  be  equivalent  to  an 
actual  delivery  of  the  report  under  section  273  of  the 
Code  of  Procedure,  That  provided,  as  the  present 
Code  in  effect  does,  that  the  referee  should  make  and 
deliver  the  report  within  sixty  days  from  the  time  the 
action  should  be  finally  submitted,  and  in  default 
thereof,  and  before  the  report  should  be  delivered, 
either  party  could  serve  notice  upon  the  other  that  he 
elected  to  end  the  reference.  Under  that  language,  it 
was  held,  in  Waters  v.  Shepherd  (14  Hun^  223), 
[']     to  be  sufficient  to  prevent  the  reference  from  being 

avoided  or  the  report  annulled,  that  it  should  be  • 
offered  to  be  delivered  within  the  sixty  days,  as  this 
report  was,  to  the  attorney  of  one  of  the  parties,  upon 
the  payment  of  the  fees  of  the  referee.  And  that  was 
regarded  as  an  accurate  construction  of  this  provision 
of  the  Code,  as  it  was  repeated  in  this  section  of  the 
Code  of  Civil  Procedure,  in  Geib  v.  Topping  (83 
n  N.  T.  46),  where  it  was  said  that  '*  the  referee  un- 
doubtedly was  not  bound  to  part  with  tTie  report 
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without  payment  of  his  legal  fees,  and  where  a  referee 
lias  his  report  ready  within  the  statutory  time  and 
offers  to  deliver  it  on  payment  of  his  legal  fees,  such 
offer  should,  we  think,  be  deemed  a  sufficient  delivery 
to  prevent  the  forfeiture  of  fees  declared  by  section 
1019  of  the  Code  of  Civil  Procedure  {Id.  48). 

It  has  been  supposed,  inasmuch  as  the  legislature, 
by  the  enactment  of  section  1019  of  the  Code  of  Civil 
Procedure,  authorized  the  report  of  the  referee  to  be 

tiled  with  the  clerk  within  sixty  days,  that  this 
[•]     additional  liberty  prevented  the  other  provision 

from  being  complied  with  by  such  an  offer  as  was 
made  in  this  case,  and  was  sanctioned  by  the  author- 
ities already  mentioned.  This  was  held  in  Phipp  v. 
Carman  (23  IIu7i^  150),  which  was  affirmed  by  the  court 
of  appeals  (84  JV.  T,  6501     But  that  affirmance,  as  was 

stated  by  Mr.  Justice  Haight  in  Thornton  v. 
['"]  T^hornton  (66  How.  119),  may  very  well  have  pro- 
ceeded upon  the  great  delay  appearing  to  have 
taken  place  before  the  referee's  report  was  filed.  There 
certainly  was  no  good  reason  for  holding  that  the  lan^ 
guage,  standing  by  itself,  which  would  permit  a  com- 
pliance with  what  it  required  to  be  done  by  an  offer  of 
the  report  upon  the  payment  of  the  fees  of  the  referee, 
should  be  deprived  of  its  effect  by  the  additional  lib-' 
erty  given  to  file  it  with  the  clerk.  That  was  not  the 
form  in  which  the  section  was  enacted,  but  it  declared 
that  either  might  be  done  to  maintain  the  force  and 
effect  of  the  report.  It  might,  within  the  sixty  days, 
''  be  either  filed  with  the  clerk  or  delivered  to  the 
attorney  for  one  of  the  parties."  The  referee  accord- 
ingly had  his  election  to  do  one  or  the  other  of  these 
acts,  and  either  would  comply  with  what  the  legislature 

has  required.  If  he  filed  it  with  the  clerk,  that 
["]    would  be  sufficient.    If  he  did  not  do  that,  then 

a  delivery  to  the  attorney  for  one  of  the  parties 
wonld  secure  the  preservation  and  validity  of  the  re- 
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port.  And  no  more  was  required  to  make  this  delivery 
to  the  attorney  for  one  of  the  parties  than  had  bt-en 
when  the  same  provision  formed  a  part  of  the  Cod>e  O'* 
Procedure,  Consequently,  what  would  have  b^  en 
a  delivery  of  the  report  to  an  attorney  for  one  of  the 
parties  under  the  Code  of  Procedure^  would  be  equally 
as  complete  a  delivery  of  it  under  this  section  of  the 
Code  of  Civil  Procedure.  And  so  it  was  considered  in 
Geib  V.  Topping  {supra). 

The  same  point  arose  in  Cornelius  v.  Barton  (12 
["]   N.  Y.  Weekly  Dig.  216),  where  this  construction 
of  the  section  was  sustained  by  the  court. 
Certainly,  as  the  enactment  is  precisely  the  same 
concerning  the  delivery  of  the  report  to  the  attorn«-y 
in  the  Code  of  Ciml  Procedure  as  it  was  in  the 
["]    Code  of  Procedure^  what  would  constitute  a  com- 
pliance with  the  latter,   should  be   held   to   be 
equally  as  effectual  as  the  former.     For  the  additional 
I)rivilege  secured  to  the  referee  of  filing  his  report 
with  the  clerk  in  no  manner  tended  to  indicate  what 
might  be  necessary   to  constitute  a  delivery  to  the 
attorney.     Each  delivery  was  separate  and  distinct. 
What  was  a  good  delivery  under  the  same  language 
employed  in  the  Code  qf  Procedure  must  necessarily 
be  equally  as  good  under  the  like  phraseology  in  the 
Code  of  Civil  Procedure. 

The  order  should  be  reversed  with  the  usual  cost 
and  disbursements,  and  an  order  entered  denying  the 
motion. 

Davis,  P.  J.,  concurred. 
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LEARNED,     Appellant,     v.    TILLOTSON,    Res- 
pondent. 

Court  of  Appeals,  October,  1884. 

§§  970-972,  1003,  1337. 

Yerdict  of  jury  on  specific  question  of  fact  in  actions  triable  hy  amrt, — 

Power  of  court  to  disregard. — Evidence.  —  When  letter  may 

not  be  received  in,  on  behalf  of  party  who 

wrote  it, — Appeal, — Review  ing  facts 

on,  in  court  of  appeals. 

It  is  well  settled  that,  where,  upon  the  trial  of  an  action,  there  was  a 
conflict  of  testimony  as  to  an  alleged  fact,  and  there  was  no  such 
preponderance  in  the  evidence  as  would  authorize  the  court  in 
holding  as  a  matter  of  law  that  it  was  established,  upon  an  appeal 
to  the  court  of  appeals  the  facts  are  not  reviewable. [^] 

The  Code  of  Civil  Procedure  has  not  changed  the  rule  that  the  ver- 
dict of  a  jury  on  special  questions  of  fact  submitted  to  it  in  an 
equity  action  is  evidence  only  and  not  a  determination  of  the  issue, 
and  can  only  be  read  on  the  hearing  with  full  power  in  the  court  to 
follow  or  reject  it  as  it  might  deem  fit  and  proper.  [',',*,•] 

Section  972  of  the  Code  of  Civil  Procedure  which  provides  for  the 
trial  of  actions  in  which  specific  questions  of  fact  have  been  sab- 
mitted  to  a  jury,  simply  declares  the  law  as  it  previously  existed  and 
works  no  alteration  in  the  practice.  [*,*,']  The  right  and  the  pow- 
er to  try  and  determine  all  the  issues  in  the  case,  could  not  be  taken 
away  without  express  words  to  that  effect;  and  a  clear  intention 
manifested  by  an  enactment  to  that  effect  ;[*J  so  great  a  change  in 
the  practice  of  a  court  of  equity  is  not  to  be  inferred  and  can  only 
be  sanctioned  by  clear  and  explicit  provisions  for  that  purpose. [*] 

Where,  in  an  action  upon  an  alleged  copartnership  agreement  for  an* 
accounting,  the  question  whether  such  an  agreement  was  made 
was  submitted  to  a  jury  and  the  jury  answered  the  question  affirm- 
atively, and  the  defendant  after  the  verdict  of  the  jury  made  a 
motion  for  a  new  trial  upon  the  minutes,  which  was  denied,  and 
thereafter,  on  a  trial  of  the  action  before  another  judge  at  special 
term,  the  verdict  of  the  jury  and  the  evidence,  etc.,  given  before  it 
-were  read  in  evidence,  and  this  defendant  again  moved  for  a  new 
trial  of  the  question  submitted  to  the  jary,  which  motion  was  de- 
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nicd,  and  the  plaintiff  gave  other  evidence  of  the  terras  of  the 
agreement  and  the  justice  disregarded  the  verdict  of  the  jury  and 
found  in  favur  of  the  defendant  on  the  question  submitted  to  tlie 
jury, — ffeldy  no  error  :[',',*,^*,"]  that  the  court  could,  upon  a  trial 
of  the  entire  case,  disregard  the  verdict  of  the  jury  and  wjis  not  pre- 
chidcd  from  doing  so  by  the  denial  of  the  motion  for  a  new  trial, 
upon  the  minutes. [•] 

A  letter  from  the  plaintiff  in  an  action,  to  the  defendant,  containing  a 
statement  of  the  plaintiff's  claim  written  long  after  the  alleged 
agreement  sued  upon  was  entered  into,  and  which  was  not  answered 
by  the  defendant  cannot  be  regarded  as  a  part  of  the  res  ge»ta 
[","J  and  cannot  be  received  in  evidence  on  behalf  of  the  party 
who  wrote  it  ;  it  is  a  mere  declaration  of  the  party  in  his  own 
behalf  which  did  not  demand  an  answer  and  the  silence  of  the 
party  who  received  it  cannot  bo  considered  as  an  admission  of  the 

.     truth  of  the  statement  made,  or  as  binding  upon  him.[*'] 

Where,  in  such  a  case,  it  appeared  that  the  plaintiff  had  a  conversation 
with  the  defendant,  subsequent  to  the  receipt  of  the  letter  by  him; 
as  to  which  and  the  plaintiff  testified,  that  in  it  the  defendant  ad- 
mitted the  receipt  of  the  letter,  and  said  that  ho  did  not  remember 
making  the  agreement,  and  the  defendant  testified  that  he  expressed 
surprise  at  the  contents  of  the  letter;  asked  an  explanation  of  it 
and  denied  having  made  the  agreement. — Held,  that  the  letter  was 
not  answered  in  this  conversion  so  as  to  render  it  admissible. ["J 

Keen  v.  Priest  (1  Foster  A  Fin.  814);[»«]  Roe  v.  Day  (17  Curr.  &  P. 
698);[**]' Gaskill  t?.  Skene  (14  AdoL  dk  E.  If,  8.  [h'luj.  Q.  B.] 
664);[«J  Fenno  v.  Weston  (31  Vt  345);['»]  Allen  v,  Peters  (4  Phila, 
78);["]  distinguished;  Talcott  v.  Harris  (93  M  F.  667) ;[*<>]  fol- 
lowed. 

{Decided  October  7,  1884.) 
% 

Appeal  by  plaintiff,  from  a  judgment  of  the  supe- 
rior court  of  the  city  of  New  York,  general  term, 
affirming  a  judgment  dismissing  the  complaint,  ren- 
dered on  a  trial  at  special  term. 

Reported  below,  48  N.  JT.  Super.  (16  J.  <&  S.)  239. 

This  action  was  brought  for  an  accounting  of  prof- 
its made  by  defendant  on  certain  purchases  and  sales 
of  stock  of  the  Silver  Islet  Consolidated  Mining  and 
Lands  Company,  alleged  to  have  been  made  by  defend- 
ant under  an  agreement,  for  a  partnership  venture 
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between  him  and  the  plaintiff  with  an  equal  division 
of  profits. 

The  complaint  alleged  the  agreement  for  the  part- 
nership venture,  purchases  of  stock,  under  that  agree- 
ment by  the  defendant,  ignorance  by  the  plaintiff  of 
the  amounts  and  prices  of  the  purchase,  and  a  refusal 
to  account  by  the  defendant. 

The  answer  was  substantially  a  general  denial. 

The  issue  whether  the  alleged  agreement  was  made, 
was  tried  before  a  jury,  and  a  verdict  thereon  was  ren- 
dered in  favor  of  the  plaintiff. 

A  motion  for  a  new  trial  of  that  issue,  made  upon 
the  minutes  of  tbe  presiding  justice,  was  denied.  A 
second  motion  for  a  new  trial  of  that  issue  made  at 
special  term,  before  the  justice  before  whom  the  remain- 
ing issues  in  the  case  were  tried,  was  by  him  denied. 
The  justice  at  the  special  term,  after  denying  that 
motion,  disregarded  the  verdict,  found  the  fact  as  to 
the  making  of  the  agreement  against  the  plaintiff  and 
dismissed  the  complaint. 

In  addition  to  finding  that  the  agreement  alleged  in 
the  complaint  was  not  made,  the  justice  further  found 
that  "the  defendant  did  not  enter  into  ....  any 
agreement  similar  to  it  or  of  like  effect  with  it." 

The  plaintiff  and  the  defendant  were  both  residents 
of  Pittstield,  Mass.,  and  in  the  summer  of  1878  were 
intimate  friends.  The  former  had  been  engaged  in 
mining  for  many  years  ;  wnce  1866  he  had  been  in  the 
habit  of  making  an  annual  visit  to  the  mines  of  the 
Silver  Islet  Company,  of  which  his  brother  Edward 
was  the  president.  He  made  the  usual  visit  to  Silver 
Islet  in  August,  1878,  but  before  leaving  Pittstield  had 
a  conversation  with  the  defendant,  on  his  version  of 
which  he  founds  his  claim.  As  to  the  time,  place  and 
words  of  this  conversation,  Learned  and  Tillotson  were 
in  conflict. 

The  plaintiff  said  :  **  During  the  seven  days  before 
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I  left,  I  met  him  (Tillotson)  on  the  east  side  of  South 
street,  in  Pittsfield.  ...  I  said  to  him,  I  am  going  to 
Silver  Islet  in  a  few  days,  and  during  my  stay  tliere, 
if  a  deposit  of  rich  ore — a  bonanza — is  found,  I  will 
telegraph  you,  provided  you  will  buy  the  stock  and 
give  me  one-half  of  all  the  profits,  which  he  said  he 
would  do.  .  .  .  The  conve.sation  took  about  as  long  as 
I  am  now  repeating  it." 

The  defendant  denied  the  meeting  and  the  conversa- 
tion and  said  :  ''  I  met  Mr.  Learned  ....  in  the  drug- 
store. ...  As  I  was  leaving  the  store,  he  said  he  was 
going  to  Silver  Islet,  and  as  I  bid  him  good-bye,  he 
said  :  'If  anything  turns  up,  I  will  let  you  know/  I 
made  no  reply  whatever  that  I  recollect." 

Three  years  before,  a  ''bonanza"  had  been  struck 
at  Silver  Islet,  but  after  yelding  a  million  and  a  half 
in  two  years,  it  had  given  out,  and  when  Learned  left 
Pittsfield  on  August  2,  1878,  the  mine  was  poor,  and 
the  stock  selling  at  $5  per  share. 

While  he  was  at  Silver  Islet  another  rich  vein  was 
struck,  and  on  August  18,  he  telegraphed  to  Tillotson  : 
"  Buy  Silver  Islet  stock  immediately,  as  we  arranged ; 
mine  immensely  rich,  unparalleled." 

After  making  inquiries  as  to  the  condition  of  the 
mine  the  defendant  bought  some  stock,  which  is  ):hat 
for  an  accounting  for  the  profits  of  which  this  action 
is  brought. 

On  the  trial  the  plaintiff  offered  in  evidence  the 
following  letter  which  was  excluded  and  an  exception 
taken : 

,"  OflBce  of  John  C.  Watson, 
60  Devonshire  Street,  Boston, 
Dec.  2nd,  1878. 
"Friend  Tillotson: 

"In  the  Stuck  Board  this  afternoon  fifty-three  dol- 
lars was  bid  for  Silver  Islet  certificates.  As  this  stock 
is  steadily  advancing  in  price  and  as  I  may  be  disposed 
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to  sell  some  stock  before  you  are  inclined  to  sell,  or 
vice  versa;  1  think  it  best  that  you  should  transfer  to 
me  my  proportion  of  the  stock  you  purchased  as  per 
the  veibal  agreement  and  understanding  we  made  a 
short  time  before  1  left  for  Silver  Islet  last  summer, 
which  was  as  follows :  that  if  the  mine  showed  indica- 
tions of  being  rich,  during  my  stay  at  the  Islet,  I  was 
to  advise  you  to  purchase  Silver  Islet  certificates, 
which  you  agreed  to  do,  giving  me  one-half  of  the 
profits  accruing  from  the  purchase  and  sale  of  such 
stock  or  certificates.  This  information  furnished  was 
my  capital.  During  my  stay  a  rich  bonanza  was  found, 
and  I  telegraphed  you  to  purchase  Silver  Islet  cer- 
tificates as  per  agreement ;  mine  unparalleled.  You 
did  purchase  (as  you  stated  to  me)  three  hundred 
shares  or  certificates,  i)aying  ten  dollars  per  share  for 
one  hundred  and  twenty-five  shares.  The  balance  I 
can't  say  what  you  did  pay  for  it.  If  you  will  calcu- 
late what  your  stock  cost  you,  including  interest  and 
then  multiply  300  shares  by,  say  $50  per  share  for 
example,  and  then  deduct  the  cost  of  this  stock,  you 
will  have  the  net  balance.  Now  take  one  half  of  this 
net  balance  and  divide  it  by  $50  per  share  and  you  will 
have  the  number  of  shares  I  am  entitled  to  on  this 
basis.    An  early  reply  will  greatly  oblige. 

"  I  am  very  truly 

'*T.  H.  Learned." 

A  conversation  was  thereafter  had  as  to  this  letter 
between  the  plaintiff  and  the  defendant  in  the  latter 
part  of  December,  at  Pittsfield,  Mass.  The  plaintiflfs 
evidence  as  to  which  conversation  was  as  follows  : 

'*  I  had  a  conversation  with  him  about  these  matters  ; 
I  was  in  the  club  room,  and  I  asked  him  if  he  had  re- 
ceived my  letter  and  he  said  he  had  ;  I  asked  him  when 
he  wa»  going  to  give  me  my  proportion  of  the  stock 
according  to  our  agreement,  he  said :  ^  I  do  not  remem* 
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ber  having  any  agreement  with  you  ;'  said  I  *  Tillotson 
why  do  you  say  that  ?  Why  did  I  telegraph  to  you 
about  buying  Silver  Islet  certificates  unless  1  had  an 
understanding  with  you  ?  1  did  it  for  this  reason, 
that  I  had  an  agreement  with  you  ;  if  I  had  not  tele- 
gra[)hed  you  to  get  the  stock  the  consequence  would 
have  been,  that  nobody  could  have  got  the  stock,  and 
I  would  have  had  to  pay  a  very  large  price  for  it ;'  I 
do  not  remember  that  he  made  any  reply  to  it.  As  to 
his  having  made  or  not  any  agreement  of  any  kind,  he 
said  heiiad  not  made  any  arrangement  wirh  me;  he 
used  the  words:  that  he  did  not  remember  making  any 
such  arrangement  with  me ;  he  said  he  had  received 
the  telegram  ;  he  spoke  as  to  his  having  bought  the 
stock  down  at  his  mill,  not  at  the  club-room  ;  in  ans- 
wer to  this  point  that  I  brought  to  his  ctttentiou  as  to 
my  having  sent  him  the  information,  in  preference  to 
any  other  of  my  friends,  I  do  not  remember  that  he 
made  any  remark." 

The  defendant's  evidence  as  to  this  conversation  was 
as  follows  :  ''  I  spoke  to  Mr.  Learned  in  relation  to  this 
letter  I  received  from  him  and  told  him  I  was  greatly 
surprised,  it  was  a  very  funny  letter  and  asked  him  to 
explain  it,  he  said,  it  explains  itself,  he  says  he  made 
a  contract  with  me  before  he  went  out  to  Silver  Islet ; 
1  asked  him  where  it  was  ;  he  said,  down  on  the  street, 
and  I  made  a  remark  to  Mr.  Learned  at  tbat  time : 
'Tom  what  is  the  use  of  your  lying  to  me  ?  You  know 
we  never  had  a  conversation  about  purchasing  stock  ;' 
and  he  says  '  keep  yonr  stock  ;  if  you  ain't  a  mind  to 
give  it  to  me,  you  may  keep  it.'  " 

Albert  SlicJcney  {S^tickney  dk  Shepard,  Attorneys), 
for  plaintiff,  appellant. 

The  exclusion  of  the  letter  of  December  2nd  was  an 
error.  The  letter  was  admissible  as  a  part  of  the  res 
gestcB,    The  issue  being  whether  or  not  there  was  any 
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agreement,  there  being  no  agreement  in  writing,  and 
the  evidence  of  the  two  parties  as  to  whether  or  not 
there  was  any  oral  agreement  being  in  direct  conflict, 
it  was  necessary  and  admissible  upon  this  issue,  to 
give  in  evidence  the  entire  history  of  the  acts  and  com- 
munications of  the  parties,  for  the  purpose  of  ascer- 
taining which  party  told  the  truth.  No  one  of  those 
acts  and  communications  is  conclusive ;  each  oneis  to  be 
weighed,  bat  all  are  ....  alike  admissible.  This  entire 
series  of  acts  and  communications,  as  to  this  transac- 
tion between  these  two  parties,  constitutes  the  res 
gestcB.  It  is  secondary  and  circumstantial  evidence. 
It  is  admissible  in  the  absence  of  conclusive  primary 
evidence.  ....  The  letter  is  admissible  as  part  of  the 
res  gestcB  notwithstanding  it  contains  the  plaintiffs 
own  declarations  in  his  own  favor.  Citing  Qreenleaf 
on  Emdence^  %  108  ;  1  Taylor  on  Evidence^  §  585  ;  Bea- 
ver V.  Taylor,  1  Wall,  {U,  S.)  637 ;  Milne  «.  Leisler,  7 
Hurl  &  N.  {Eng.  Excr,)  786,  796  ;  Conn.  Mutual  Life 
Ins.  Co.  V,  Lathrop,  29  Alb.  L.  J.  429.  Although 
the  letter  contains  a  statement  as  to  the. alleged  agree- 
ment, made  after  the  date  when  the  agreement 
was  made,  it  is  still  admissible  as  part  of  the  res 
gesicB,  Citing  1  Taylor  on  Evidence^  §  688;  Mc- 
Cotter  V.  Hooker,  8  N,  Y.  497  ;  Palmer  v.  First  Nat. 
Bank,  4  iV^.  Y.  Weekly  Dig.  268;  Jewell's  Lpssee  v. 
Jewell,  1  How,  {U,8,)2\d\  Commonwealth  ^).  M'Pike, 
3  Cush.  {Mass.)  181  ;  Commonwealth  v.  Hacket,  2 
Alle7i  {Mass.)  136;  Tompkins??.  Saltmarsb,14  Sergt.  <& 
Maw.  {Pa.)  275;  Rawson  v,  Haigh,  2Blng.  {Eng,  O,  P.) 
99  ;  Ridley  v,  Gade,  9  Jd.  349  :  Rouch  v.  Great  Westn. 
R.  R.  Co.,  1  Q.  B.  51 ;  Thorndike  v.  City  of  Boston,  1 
Melc.  {Mass,)  242 ;  Doe  v.  Arkwright,  5  Carr.  dk  P. 
{Eng.  N,  P.)  576.  The  only  principal  that  can  be  laid 
on  this  branch  of  the  law  of  evidence  is,  that  every 
act  or  declaration  of  any  party,  which  is  a  part  of  the 
history  of  the  transaction  under  investigation,  isadmis- 
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sible  as  part  of  the  resgestce^  as  circumstantial  evidence, 
in  the  absence  of  conclusive  direct  evidence  and  upon 
the  precise  point  in  issue.  Citing  Hicklerv.  Leighton, 
70  N.  r.  610  ;  Fisher  v.  Mayor,  67  LL  73  ;  Twomley  v. 
Cent.  Park,  &c.  R.  R.  Co.,  69  Id.  158  ;  Eager  t?.  Craw- 
ford, 76  Id.  97 ;  Shaw  v.  People,  3  Hun,  272 

Even  if  the  letter  was  a  mere  unanswered  letter,  it  was 
admissible.  Keen  v.  Priest,  1  Foster  <6  Fin.  {Eng, 
N.  P.)  314 ;  Roe  v.  Day,  7  Carr.  &  Pa.  {Eng.  JS.  P.) 
705.  Taken  however  in  connection  with  all  the 
circumstances,  the  defendant's  omission  to  answer  the 
letter  constituted  an  admission  by  conduct.  Citing, 
Oreenleof  on  EDidence,  §§  197,  198  ;  Kelley  v.  People, 
65  iV^.  Y.  566  ;  Le  Bau  v.  Vanderbilt,  3  Redf.  384,  399  ; 
Gaskill  V.  Skene,  14  Adol.  &  E.N.  S.  {Eng.  Q.  B.) 
664 ;  Fenno  v.  Weston,  31  Vt.  346  ;  Allen  v.  Peters,  4 
Phila.  84.  The  letter,  however,  was  answered  in  the 
subsequent  conversation,  and  was  admissible  for  that 
if  on  no  other  ground It  is  an  ordinary  occur- 
rence to  prove  statements  of  a  party  for  the  purpose  of 
showing  that  he  knew  them  to  be  untrue,  and  thereby 
establishing  against  him  a  wrongful  or  fraudulent 
intent  in  making  the  statements.  Coleman  v.  People, 
68  N.  Y.  555,  660  ;  Piatt  v.  Piatt,  58  Jd.  649  ;  Dalton  o. 
Woodman,  9  Cush.  {3fass.)  255.  It  was  not  within 
the  power  of  the  court  to  disregard  the  verdict  of  the 
jury  ....  It  was  an  error  lor  the  court  to  go  beyond 
finding  against  the  contract  pleaded  in  the  complaint, 
and  to  find  that  the  parries  did  not  make  any  agree- 
ment similar  to  it  or  of  like  effect  with  it.  We  are 
unable  to  find  any  precedent  for  such  a  course.  The 
findings  in  a  case  should  cover  only  issues  tliat  are  on 
the  record  and  have  been  tried.  It  might  have  great 
weight  against  the  plaintifl',  in  case  he  should  be 
finally  defeated  in  this  action  and  should  see  fit  to 
bring  another  action  on  a  somewhat  different  agree- 
ment. 
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Joseph  H,  Clioate  and  Henry  A.  Root  {Root  &  Mar- 
tin^ attorneys),  for  defendant,  respondent. 

This  court  has  no  power  to  review  the  facts.  Code 
Civ.  Pro.  §1337;  Matter  of  Ross,  87  N.  7.514.  It 
was  contended  in  Vermilyea  t.  Palmer,  53  N,  F.  471, 
that  under  the  Code  of  Procedure  this  court  had  i)0wer 
to  examine  and  review  questions  of  fact  in  an  equity 
action,  where  a  specific  question  of  fact  had  been  tried 
by  a  jury;  and  this  court  there  held  that  it  did  not 
have  that  power.  Their  reasoning  to  su[)i)ort  that 
decision  {Id.  473),  is  appropriate  to  cases  arising  under 
the  Code  of  Civil  Procedure,  except  that  the  inhibition 
of  the  latter  is  express.  The  court  at  special  term  dis- 
regarded the  verdict  as  unsatisfactory  and  found  for 
itself  against  the  plaintiff.  This  was  within  the  court's 
power  and  wholly  within  its  discretion.  The  issue  is 
tried  by  the  court,  and  not  by  the  jury.  The  jury 
simply  find  on  a  question  of  fact.  Their  verdict  is  an- 
cillary to  the  court's  action  ;  it  is  purely  advisory  ;  it 
is  not  conclusive.  If  it  goes  before  the  court,  undis- 
turbed, and  no  motion  to  set  it  aside  is  granted,  the 
court  can  give  that  verdict  such  weight  as  it  pleases  ; 
it  can  treat  the  verdict  as  conclusive  and  refuse  or  dis- 
pense with  other  evidence  on  the  question  submitted  ; 
it  can  demand  or  receive  other  evidence  on  that  ques- 
tion, or  it  can  disregaid  the  verdict  and  find  the  fact 
for  itself.  Citing  Bootle  v.  Blundell,  19  Ves.Jr.  {Eng, 
Chy.)  494,  499  ;  Hampson  t).  Hampson,  3  Vvs,  <fc  Bea, 
{Eng.  Chy.)  41,  42  ;  Basey  v.  Gallagher,  2  Wall.  { U.  S.) 
670,  680;' Watt  v.  Starke,  101  U.  S.  (11  Otlo)2Al\  Colie 
V.  Tifft,  47  ^V.  r.  119  ;  Birdsall  v.  Patterson,  51  Id.  43; 
Vermilyea  v.  Palmer,  52  Id.  471  ;  Brinkley  v.  Biinkley, 
2  T.  <fc  C  501;  affd  in  effect,  56  N.  Y.  192;  Smith  v. 
Chasseand,  1  N.  Y.  Wee/dy  Dig!  Ill ;  Miaghan  v.  Hart- 
ford Ins.  Co.,  12  Hun,  321 ;  Hatch  v.  Peugnet,  64  Barb. 
189.     The  Code  of  Civil  Procedure  has  not  changed 

the  effect  of  special  findings In  the  following 

Vol.  VI.-28 
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cases,  decided  since  tbis  Code  went  into  effect,  it  has 
been  laid  down  that  the  court  at  special  term  had 
power  to  disregard  the  verdict.  Ward  v.  Warren,  15 
Bun,  600;  aff'd,  82  iV:  F.  265;  Wallace  v.  American 
Linen  Th rend  Co.,  16  Hun,  404;  Madison  University 
D.White,  25  7ti.   490  ;   Carroll  v.   Deimel,  13  If.  Y. 

Weekly  Dig.  401 It  makes  no  difference  in  the 

effect  of  the  verdict  or  in  the  value  of  our  objections 
to  it  that  our  motions  for  a  new  trial  had  been  denied. 
Brown  v.  Clifford,  7  Lans.  46 ;  appeal  dismissed,  64 
JV.  Yj,  636 The  letter  of  December  2,  was  admiss- 
ible to  prove  a  demand  but  incompetent  as  of  the  facts 
it  stated.  ,  .  .  It  was  simply  plaintiff's  declaration  in 
his  own  favor.  Citing  Waring  v.  United  States  Tel. 
Co.,  4  Daly,  233;  Allen  x.  Peters,  4  Phila.  78;  An- 
thorne  v.  Coit,  2  Hall,  40;  Robertson  t;.  Fitch  burg  R. 
R.  Co.,  7  Gray  {Mass.)  92  ;  Hill  7).  Pratt,  29  VL  119  ; 
People  t.  Lockwood,  3  Hun,  304  ;  Fairlie  v.  Denton, 
8  Carr.  &  Pa.  (Eng.  N.  P.)  103 ;  Gaskill  v.  Skene,  4 
Adol.  &  E.  N.  8.  {Eng.  Q.  B.)  664 ;  Richards  v.  Fran- 
kime,  9  Carr.  &  Pa.  {Eng.  N.  P.)  221 ;  Draper  v. 
Crofts,  15  Mees.  &  Wels.  {Eng.  Excr.)  166;  Talcott  v. 
Ham?,  93  N.  T.  667,  571 ;  Meguire  v.  Corwin,  3  Mac- 
Arthur,  {D.  (7.)  81  ;  Wright  v.  Doe  ex  dem.  Totham, 

7  Adol  (&  E.  {Eng.  Q.  B.)  313 It  was  right  for 

the  court  to  find  that  no  agreement  was  made  of  like 
effect  with  that  alleged.  The  defendant  is  entitled  to 
an  adjudication  that  will  put  the  whole  controversy 
forever  at  rest.  If  plaintiff  chose  to  allege  one  agree- 
ment and  prove  another,  he  must  be  barred  as  to  both. 
The  judgment  is  conclusive  between  the  parties,  not 
only  as  to  all  matters  expressed  in  the  pleadings,  but 
also  as  to  all  matters  which  were  litigated  or  might  have 
been  litigated  in  the  action.  Patrick  v.  Shaffer,  94 
N.  Y.  423,  430. 

MiLLEu,  J. — The  plaintiff,  in  his  complaint  in  this 
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action,  demands  that  the  defendant  account  for  all 
purchases  and  sales  made  by  him  of  certain  stock  of 
the  Silver  Islet  Consolidated  Mining  and  Land  Com- 
pany, under  an  alleged  agreement  for  a  co-partnership 
venture  with  an  equal  division  of  profits,  by  which  the 
plaintiff  was  to  furnish  information  as  to  the  probable 
value,  as  a  purchase,  of  the  capital  stock  of  said  com- 
pany, which  information  was  to  be  used  for  the  joint 
benefit  of  the  plaintiff  and  defendant,  and  for  all  uses 
made  by  the  defendant  of  such  information  furnished 
by  the  plaintiff. 

The  question  whether  a  valid  agreement  was  estab- 
lished between  the  plaintiff  and  the  defendant,  by 
which  the  defendant  obligated  himself  to  pay  to  the 
plaintiff  a  portion  of  the  profits  realized  by  him  in  the 
purchase  of  the  stock  of  the  Silver  Islet  Mining  Com- 
pany, involved  a  matter  of  fact  for  the  consideration 
and  determination  of  the  judge  at  special  term  upon 
the  trial  of  this  action.  The  testimony  of  both  the 
plaintiff  and  defendant,  who  were  the  principal  wit- 
nesses in  regard  to  the  terms  of  the  alleged  agree- 
[*]  ment,  was  in  conflict,  and  there  was  no  such  pre- 
ponderance in  the  evidence  as  would  authorize  a 
holding,  as  a  matter  of  law,  that  a  valid  agreement 
was  established,. by  which  the  defendant  was  bound 
to  render  an  account  to  the  plaintiff  for  profits  made, 
or  for  one  half  of  the  stock  purchased  by  him  by  rea- 
son of  such  agreement.  It  is  well  settled  that,  under 
such  circumstances,  upon  an  appeal  to  this  court  the 
facts  are  not  reviewable  {Code  of  Civil  Procedure^ 
%  1337;  Matter  of  Ross,  87  N.  T.  614;  see  also,  Ver- 
milyea  v.  Palmer,  52  Id.  471). 

In  this  case,  however,  it  appears  that  a  specific 
question  of  fact  as  to  the  existence  of  an  agreement 
between  the  parties  had  previously  been  submitted  to 
the  jury  upon  the  trial  before  the  judge  at  special  term, 
and  a  verdict  rendered  in  plaintiff's  favor,  and  that  the 
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cause  was  subsequently  tried  by  another  judge  upon 
oral  testimony  taken,  as  well  as  the  testimony  given 
ui)on  the  former  trial  contained  in  an  exhibit,  which 
was  introduced  in  evidence,  and  the  verdict  previously 
rendered,  and  it  is  claimed  by  the  appellant's  counsel* 
thai  it  was  not  within  the  power  of  the  court  to  disre- 
gard the  verdict  of  the  jury. 

Under  the  practice  of  the  court  of  chancery  as 
[']    i(i  formerly  existed  the  rule  undoubtedly  was  (hat 

the  finding  of  specific  issues,  tried  before  a  jury 
when  ordered,  was  not  a  final  determination  of  such 
issues.  The  verdict  of  the  jury  was  not  conclusive, 
and  could  only  be  read  on  the  hearing  with  full  power 
in  the  court  to  folh)w  or  reject  it  as  might  be  deemed 
fit  and  proper.  It  was  only  a  part  of  the  evidence,  and 
if  for  any  reason  it  was  deemed  unauthorized,  it  could 
be  rejected,  and  was  not.  obligatory  upon  the  court.  The 
object  of  such  a  proceeding  was  ancillary  to  the  action 
of  the  court  and  simply  advisory.     If  the  verdict  was 

not  set  aside  the  court  was  authorized  to  give  it  such 
[•]    weight  as  it  determined  it  was  entitled  to.  Itcould 

treat  it  as  entirely  conclusive,  and  dispense  with 
othei-  evidence  upon  the  issues  i)resented,  or  it  could 
allow  oiher  evidence  to  be  given,  or  entirely  disregard 
the  verdict,  and  find  the  fact  according  to  its  own 
judgment  {DanielVs  Ch,  Pr.  1146  ;  Bootle  v.  BlundelK 

19  Vcs.  Jr.  \E)ig.  Chy.']  494,  499  ;  Hampson  v.  Hamp- 
son,  3  Vcs.  &  Boa.  [Eng.  City.']  41 ;  Basey  v.  Gallagher, 

20  Wall  [_U.  8.']  070,  680 ; 'Watt  v.  Starke,  101  U.  S. 
247;  Colietj.  TifTt,  47  N.  Y.  119;  Birdsall  v.  Patter- 
son, CI  Id.  4:i ;  Vermilyea  v.  Palmer,  52  Id.  471,  474). 

The  (>)de  of  Procedure  did  not  change  the  rule 
[*]  but  left  the  verdict  of  the  jury  as  evidence  only 
and  not  a  determination  of  the  issue.  It  is  claimed 
that  the  Code  of  Civil  Procedure  has  changed  the  prac- 
tice and  has  made  the  verdict  of  a  jury  in  an  equity 
case  the  final  determination  of  the  issue,  and  reliance 
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is  placed  upon  the  provisions  of  section  1003  of  that 
Code,  which  provides  for  the  reviewing  of  the  verdicts 
of  juries  in  both  common-law  and  equity  cases,  and 
declares  that  "  the  provisions  of  this  article  relating  to 
the  proceedings  to  review  a  trial  by  a  jury  are  applic- 
able to  the  trial  by  a  jury  of  one  or  more  specific  ques- 
tions of  fact  arising  upon  the  issues  in  an  action  tri- 
able by  the  court."  It  then  refers  to  the  special  term 
as  that  court  where  *'the  remaining  issues  of  fact  are 
tried."  The  preceding  section  (972)  which  is  also 
relied  upon,  contains  words  of  a  similar  import  and 
provides  that  "  if  the  questions  directed  to  be  tried  by 
a  jiiry,  as  prescribed  in  the  last  two  sections,  do  not 
embrace  all  the  issues  of  fact  in  the  action,  the  remain- 
ing issues  of  fact  must  be  tried  by  the  court  or  by  a 
referee."  If  any  change  is  made  it  is  by  virtue  of 
[']  the  section  last  cited,  which,  we  think,  simply 
declares  the  law  as  it  previously  existed,  and 
works  no  alteration  in  the  practice.  The  enact- 
ment that  questions  not  submitted  to  a  jury  must 
be  tried  by  the  court  is  not  a  declaration  that  the 
question  submitted  to  the  jury  must  not  be  tried  by 
the  court.  It  simply  i)rovides  in  what  manner  the 
issues  not  tried  shall  be  tried,  leaving  the  issues 
which  have  been  tried  to  be  determined  the  same 
as  formerly  upon  the  final  hearing.  The  right  and 
the  power  to  try  and  determine  all  the  issues  in 
[•]  the  case  could  not  be  taken  away  without  ex- 
press words  to  that  effect  and  a  clear  intention 
manifested  by  an  enactment  for  that  purpose.  So 
great  a  change  in  the  practice  of  a  court  of  equity  is 
not  to  be  inferred  and  can  only  be  sanctioned  by  clear 
and  explicit  provisions  for  that  purpose. 

The  claim  urged,  that  the  '•  remaining  issues"  are  to 

be  interpreted  as  meaning  that  the  questions  suboiitted 

to  the  jury  no  longer  remain  for  trial,  and  are 

n    finally  disposed  of  by  the  verdict,  is  not,  we  think, 
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well  fonnded.  In  the  sense  in  which  these  words  are 
used  they  simply  mean  the  other  issues  which  have 
not  been  tried,  thus  leaving  it  for  the  court  to  deter- 
mine, upon  the  entire  case,  of  which  the  verdict  con- 
stitutes a  part,  the  questions  presented  for  trial.  This 
construction  is  supported  by  the  opinion  of  Church, 
C.  J.,  in  Vermilyea  v.  Palmer  (supra),  where,  after 
referring  to  *he  facts  found  by  the  jury,  he  speaks  of 
the  other  facts  as  the  "  remaining  facts/'  There  is  no 
provision  in  the  Code  of  Civil  Procedure  as  to  the 
["]  effect  of  the  verdict,  and  thus  the  law  is  left  un- 
changed in  this  respect.  This  construction  is  also 
supported  by  the  notes  to  sections  1003  and  972,  in 
Throop's  Edition  of  the  Code.  There  is  nothing,  we  ' 
think,  in  section  1225  of  the  Code,  or  in  any  other  of 
the  provisions  relied  upon,  which  sustains  the  position 
of  the  appellant's  counsel. 

The  motion  for  a  new  trial  upon  the  minutes, 
[•]  after  the  verdict,  and  its  denial  does  not,  we  think, 
preclude  the  court,  upon  a  trial  of  the  entire  case, 
from  disregarding  the  verdict.  An  examination  of  the 
various  provisions  of  the  Code  leads  us  to  the  conclu- 
sion that  the  court  at  special  term  committed  no 
error  in  this  respect.  Upon  the  trial  it  appears  to 
have  been  conceded  that  the  verdict  was  not  conclu- 
sive, for  the  appellant  submitted  every  question  to  the 
court,  proved  his  whole  case  de  novo  by  oral  testimony, 
and  introduced  in  evidence  the  verdict,  the  stenogra- 
pher's minutes  of  the  first  hearing,  including  the 
judge's  charge.  In  fact,  the  testimony  tended  to  show 
an  agreement  which  differed  somewhat  from  that 
found  by  the  jury.  The  whole  case  was  thus  tried, 
["]  and  we  are  unable  to  discover  that  there  was  any 
rule  of  practice  violated  by  the  judge  in  disposing 
of  the  same. 

Upon  the  trial  at  special  term  objection  was  made 
to  the  introduction  in  evidence  of  a  letter  from  the 
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plc'iintiff  to  the  defendant  dated  the  2d  day  of  Deceih- 
ber,  1878,  and  the  letter  was  excluded,  except  for  the 
purpose  of  showing  a  demand  by  the  plaintiff  of  the 
defendant  of  the  stock  claimed  to  belong  to  the  plaint- 
iff. This  same  letter  was  received  in  evidence  npon 
the  first  hearing  against  the  objection  of  the  defendant, 
and  an  exception  taken  to  the  ruling.  The  letter  in 
question  contained  a  statement  of  the  plaintiff's  claim 
against  the  defendant,  and  it  is  insisted  that  it  was 
admissible  as  a  part  of  the  res  gestm. 

If  the  letter  was  competent  it  must  be  on  the  ground 
that  it  was  a  statement  made  by  the  plaintiff,  which 
called  for  a  response  from  the  defendant,  and  none 
having  been  given,  the  silence  of  the  defendant,  and 
his  failure  to  make  any  reply  to  the  same  was  an  ad- 
mission of  the  accuracy  of  the  statement  made  in  the 
'  letter.  The  letter  itself  cannot  be  re^rnrded  as 
["]  coming  within  the  rule  that  where  a  stalenieut  is 
made  at  the  time  when  credit  is  given,  as  in 
an  action  for  falsely  representing  the  solvency  of  a 
stranger,  proof  may  be  given  that  the  plaintiff  trusted 
him  in  consequence  of  the  misrepresentation,  or  i^s 
evidence  of  declaration  in  kindred  cases  accoip.panyr 
ing  the  acts  done,  which  constitute  a  part  of  there*. 
gesicB.  (1  Taylor  on  Evidence^  §  585  ;  Beavco:  n*  Tay- 
lor, 1  Wall  [U.  S,]  637  ;  Milne  v.  Leisler,  7  ffurl  <fi 
.V.  [Eng.  Excr.]  786,  796.) 

The  letter  containing  the  staten^ent  as  to  the 
('"]  transaction  was  written  long  after  the  alleged 
agreement  was  entered  into,  and  cannot  well  be  re- 
garded as  accompanying  and  constituting  a  part  of  the 
same.  It  was  evidently  an  after-th€Wigh,  intended  to 
draw  from  the  plaintiff,  in  response,  a  statement  of  his 
version  of  the  transaction,  and  the  evidence  cannot  be 
justified  upon  the  ground  that  it  was  in  the  nature  of 
a  conversation  had  after  the  contract  had  been  made, 
which  contained  statem^nt?^,  a^.  to  what  had  taken 
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place  at  the  time  of  the  original  contract,  and  hence 
was  a  part  of  the  res gestcB  within  some  of  the  auihori- 
ties  ciiHtl  by  the  appellant's  coiuiseL  The  statement 
was  entirely  ex  parte,  not  made  in  the  presence  of  the 
defendant,  and,  therefore,  he  was  not  in  the  position 
of  one  to  whom  a  conversation  is  addressed,  who  is 
called  npon  at  the  time  to  make  an  answer  to  the  same, 
or  lo  suffer  the  consequences  of  such  inferences  as  may 
be  derived  from  the  fact  of  his  remaining  silent,  and 
thus  ai-quiescing  in  the  correctness  of  the  representa- 
tions made.  Nor  can  it  be  said,  we  think,  that  the 
statement  contained  in  the  letter  bears  any  analogy 
to  a  case  where  an  injured  party  makes  a  statement 
after  the  transaction,  which  is  lield  under  certain  cir- 
cumstances in  some  of  the  authorities,  to  be  compe- 
tent testimony. 

Some  of  the  cases  cited,  to  establish  the  admissi- 
bility of  declarations  in  favor  of  or  against  the  party 
making  them,  relate  to  the  question  of  intent,  and 
have  no  application  to  the  case  at  bar  (Ridley  o. 
Gade,  9  Biiuj.  [Bnff.  C.  P.]  349 ;  Thorndike  v.  City  of 
Boston,  1  JJetc.  [Mass.]  242). 

Other  authorities  are  cited  to  sustain  the  position 
that  the  letter  taken  in  connection  with  the  defend- 
ant's silence  and  the  subsequent  interviews  between 
the  i)arties,  was  evidence,  on  the  ground  that  it  tended 
to  establish  an  admission  by  the  defendant.  These 
cases  have  been  examined,  and  we  think  none  of  them 
present  the  precise  question  now  considered. 

In  Keen  v.  Priest  (1  Foster  &  Fin.  [Eng.  N.  P.] 
["]  314),  the  letter  then  in  question  was  from  the 
plaintiff's  attorney  to  the  defendant  demanding 
redress  for  "an  illegal  seizure  of  sheep,"  and  it  was 
jidmitted  on  the  ground  that  it  was  evidence  of  the 
conduct  of  the  defendant,  of  which  silence  was  some- 
times evidence.  It  will  be  seen  that  the  case  was  one 
of  a  tortious  nature  and  in  this  respect  differs  from  an 


CIVIL    PROCEDURE    REPORTS.  441 


Learned  v.  Tillotson. 


action  upon  a  contract,  where  the  letter  is  offered  to 
show  the  plaintitFs  version  of  the  contract  and  its 
admission  by  the  mere  silence  of  the  defendant. 

In  Roe  c.  Day  (7  Carr.  <£  P.  [Eaff.  N,  P.]  698), 
["]    the  letter  introduced  was  the  last  of  a  written  cor- 
respondence, and  was  competent  for  the  purpose 
of  shuwin;^  all  that  passed  betw(5en  the  parties.     In 
Gaskill  V.  Skene  (14  Adol  cfe  E.,  N.  S.  [Bug.  Q.  P.] 
[**]   G64),  the  letter  was  received  in  evidence,  as  being, 
in  substance,  a  demand,  and  containing  only  such 
statenients  as  might  fairly  accompany  a  demand.   The 
remarks  oi  Colkridge,  J.,  evince  that  a  mere  ex  parte 
statement  in  a  letter,  of  the  party's  case,  cannot  be 
received  as  evidence  upon  the  ground  that  it  remains 
unanswered. 

In  Fenno  v.  Weston  (31  VL  345),  the  letter  in 
['•]  question  was  introduced  in  evidence  without  ob- 
jection, and  constituted  a  portion  of  the  corre- 
spondence between  the  parties  and  the  question  in 
reference  to  it  was  raised  in  regard  to  the  charge  of 
the  judge.  The  precise  point  now  made  was  not  pre- 
sented. There  were  no  letters  pjissing  between  these 
parties  which  authorizes  the  admission  of  the  letter 
objected  to  as  a  part  of  the  correspondence,  and  it  does 
not  ai)pear  that  the  defendant  ever  wrote  to  the  plaint- 
iff, or  had  any  communication  with  him  on  the  subject, 
excei)t  of  an  (;r<d  character. 

In  Allen  v.  Peters  (4  Phila.  78),  the  decision 
['^]  was  based  on  the  ground  of  a  misdirection,  or  a 
want  of  full  direction  in  the  charge,  and  the  ques- 
tion whether  the  letter  was  properly  admitted  was  not 
decided  and  there  is  nothing  in  the  opinion  of  the 
court  which  sustains  the  admissibility  of  a  letter  of 
the  character  of  the  one  which  was  excluded  under  the 
facts  presented  in  the  case  at  bar. 

Nor  can  it  be  said,  we  think,  that  the  letter 
["]  was  answered   in    the   subsequent   conversation 
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between  the  parties,  which  was  given  in  evidence 
upon  the  trial,  so  as  to  render  the  letter  admissible. 
Some  oiher  cases  are  cited  by  the  appellant's  counsel, 
but  none  of  them  hold,  that  a  letter,  written  under  the 
circumstances  presented  here,  is  competent  evidence, 
of  itself,  against  the  party  to  whom  it  is  addressed.  On 
the  contrary,  numerous  autorities  sustain  the 
["]  position  that  a  letter,  written  long  after  the  trans- 
action has  taken  place,  stating  the  facts  relating 
to  the  same,  and  the  agreement  of  the  parties,  under 
ordinary  circumstances,  is  a  mere  declaration  of  the 
party  in  his  own  behalf,  which  does  not  demand  an 
answer,  and  that  the  silence  of  the  party  cannot  be 
considered  as  an  admission  of  the  truth  of  the  state- 
ment made  and  as  binding  upon  him. 

The  question  here  discussed  has  been  the  subject  of 
consideration  in  a  recent  decision  of  this  court  (Talcott 
V.  Harris,  93  iT.  F.  667,  671).  In  that  case  the 
["]  action  was  against  a  person  who  had  been  dis- 
charged in  bankruptcy,  and  it  was  claimed  that 
the  discharge  was  invalid  on  the  ground  that  there 
was  fraud  in  the  contract  by  the  bankrupt.  An  order 
of  arrest  had  been  issued  upon  affidavits  averring  fraud 
in  contracting  the  debt,  and  upon  the  trial  theplaintiflf 
introduced  in  evidence,  against  the  objection  and  ex- 
ception of  the  defendant,  the  papers  upon  which  said 
order  was  granted.  This  court  held  that  the  evidence 
was  erroneously  received,  and  reversed  the  judgment. 
It  was  laid  down  in  the  opinion  that  '*  if  the  affidavits 
in  question  were  competent  evidence,  it  must  be  upon 
the  ground  that  they  were  statements  made  by,  or  on 
behalf  of  the  plaintiff,  showing  the  fraud  of  the  de- 
fendants, which  were  uncontradicted  by  the  defendants 
and  that  they  acquiesced  in  the  propriety  of  the  order 
and  in  the  truth  of  the  statements.  .  .  .  While  a  party 
may  be  called  upon  in  many  cases  to  speak  where  a 
charge  is  made  against  him,  and  in  failing  to  do  so 
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may  be  considered  as  acquiescing  in  its  correctness, 
his  omission  to  answer  a  written  allegation,  wliether 
by  affidavit  or  otherwise,  cannot  be  regarded  as  an 
admission  of  the  correctness  thereof  and  that  it  is  true 
in  all  respects.  Reasons  may  exist  why  he  may  choose 
and  has  a  right  to  remain  silent  and  to  vindicate  him- 
self at  some  future  period,  and  on  some  more  oppor- 
tune occasion."  We  are  unable  to  see  why  the  case 
cited  is  not  directly  in  point.  The  affidavits  consti- 
tuted a  statement  by  the  plaintiff,  which  was  not  con- 
tradicted, no  motion  having  been  made  to  vacxite  the 
order  of  arrest,  upon  the  ground  that  the  facts  were 
not  true  and  no  exception  having  been  taken  to  the 
same.  The  facts  are  very  similar  in  reference  to  the 
letter  of  the  plaintiff  in  the  case  at  bar,  and  if  silence 
could  be  regarded  as  an  admission  of  the  correctness 
of  the  statement  made,  the  same  rule  is  applicable  to 
each  case  and  the  decision  last  cited  is  controlling. 
Numerous  other  cases  tend  in  the  same  direction 
(Waring  ©.  United  States  Tel.  Co.,  4  Dalj/,  233;  An- 
thorne  «.  Coit,  2  ffall.  40  ;  Robinson  v.  Fitchbnrg  & 
W.  R.  R.  Co.,  7  Gray  [Mass.]  92  ;  Hill  v.  Pratr,  29 
VL  119 ;  People  v.  Lookwood,  3  Hun,  304 ;  Fairlie 
<v.  Denton,  3  Carr.  &  P.  [Eng.  If.  P.]  103 ;  Draper  v. 
Crofts,  15  Mees.  &  Wels.  [Eng.  Excr,]  166  ;  Meguire 
V.  Cor  wine,  3  Mac  Arthur  [B.  0.]  81). 

Prom  an  examination  of  the  cases,  we  think  that  a 
distinction  exists  between  the  effect  to  be  given  to  oral 
declarations  made  by  one  party  to  another,  which  are 
in  answer  to  or  contradictory  of  some  statement  made 
by  the  other  party  and  a  written  statement  in  a  letter, 
written  by  such  party  to  another.  It  may  well  be  that 
under  most  circumstances  what  is  said  to  a  man  to  his 
face,  which  conveys  the  idea  of  an  obligation  upon  his 
part  to  the  person  addressing  him,  or  on  whose  behalf 
the  statement  is  made,  he  is  at  least  in  some  measure 
called  upon  to  contradict  or  explain  ;  but  a  failure  to 
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answer  a  letter  is  entirely  different,  and  there  is  no  rule 
of  law  which  requires  a  person  to  enter  into  a  corres- 
pondence with  another  in  reference  to  a  niatter  in  dis- 
pute between  thera,  or  which  holds  that  silence  should 
be  regarded  as  an  admission  against  the  party  to  whom 
the  letter  is  addressed.  Such  a  rule  would  enable  one 
party  to  obtain  an  advantage  over  another  and  has  no 

sanction  in  the  law.  We  think  that  the  court  on 
["]  the  trial  at  special  terra,  properly  held  that  the 

letter  was  inadmissible  except  for  the  purpose  of 
showing  a  demand,  and  that  the  judge,  upon  the  jjrevi- 
ous  trial  of  the  issue,  which  was  submitted  to  the  jury, 
erred  in  receiving  the  same  in  evidence. 

There  was  no  error  in  any  of  the  findings  of  the 
court,  upon  the  trial,  and  the  judgment  should  be  af- 
firmed. 

AH  concur,  except  Danfoeth,  J.,  absent. 
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